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JagpaHka hopheBuh LipHoGOpHa

Etnorpadcku unctutyr CAHY, Beorpan
jadranka.djordjevic@ei.sanu.ac.rs

TectameHTanHo HacnehjuBawe — camo npaBHa
ocmo3a?

3aBemiTame MpejICTaBiba MPUMEp YTHIAja 3aKOHCKHX IPOIHCa
Ha KOMIUIEKC OOWYajHOr mpaBa. TakaB TpaBall yTHIaja HHje Kwyune peuu:
HeyoOHWYajaH, alli je CBakako pehu y omHOCY Ha yTHUIA]
obuyajHOr Ha rpahaHCKO MPaBO, MOTOTOBO aKO MOCMAaTpamo
BHUXOBY MHTEPaKIWjy Kon Haciehupama. CTora HACTOjUM Ja
o0jacHM OBaj IpUMeEp MpaBHE OCMO3€, ¥ TO HA HUBOY IpaKce.

TeCTaMEHT/3aBellTa
e, HacehuBame,
o0unuajHo mpaso,

MebhyTtum, To HHje jeqUHU IMJb OBOr pana. Hamme, mpakca rpahaHcKo npaso,
MoKa3yje a KOJ TECTaMEHTAIHOT HaclichuBama J0Jla3u U 10 IIpaBHA OCMO3a,
yTHIAja OOWYajHOr TpaBa Ha Jiermcnarypy. lloacrakHyTa naTpujapxaiaH

TIOMEHYTUM Ca3HambHMa, Mpo0JIeMaTH3yjeM MUTAme MPUPOJIC
oJlHOCa OOMYajHOr W TpahjaHCKOr IpaBa, ca HamMepoM Ja
yKaKeM Ha Heke oJ mpo0ieMa KOjH Cce jaBibajy KOJ
HaciehuBama, Kako Ha HHUBOY TOjeJMHIA TaKO M HAa HHUBOY
JPYILITBA.

Jenna o KxapakTepUCTHKA JOCAJalller eTHOJOIIKOI M aHTPOHOJIOLIKOT
UCTpakuBama o0nvajHoT npasa y CpOHju jecTe HeJoCcTaTaK pajoBa y KojuMa Ou ce
aHaNM3Upany yJiora M 3Ha4aj TecTaMeHTa Kox HaciehuBama M3yserak y Tom
Horyey mpencTasibajy panosu Hukone @. [TaBkosuha (1972, 138-139; 1982, 34—
35). Yumenuna je aa Haire oOWYajHO MpaBO HE CAJPKU oJpende kKojuma Ou ce
peryimcano TecTaMeHTaIHO HaciehuBame. MeljyTuMm, He cMaTpaM 1a je TO BaJbaH!
pasior aa ce He 0aBMMO — y OKBHPY €THOJIOLIKHMX M aHTPOIIOJOIIKHX H3ydYaBamba
obuvajHOT M rpahaHCKOT MpaBa — M THM CETMEHTOM HacieluBama, MOroToBO aKo
“MaMo y BHUIYy Ja KOJ OIOPYYHOT HacliehuBama He Jomazu caMo 0 MPOAHpama
3aKOHCKHX ITIpONHCa Yy KOMIUIEKC OOWYajHOT IpaBa, Tj. A0 IpaBHE ocMo3e, Beh je
eBHUJICHTAH U PeBep3UOMIIaH yTHIa] 00MUYajHONPABHUX MpaBUiIa HA JETHCIATypy. Y

" Tlpuor je pesynTar pama Ha MpojeKTy: MHmepoucyuniunapho uCmpascugarse KyimypHoz u
Jjesuuxoe nacneha Cpouje. Hzpaoa mynmumeoujarnoe unmepnem nopmana ‘Tlojmosnux cpncke
xyamype’ (6p. 47016), OTHOCHO TOAIPOJEKTY ‘EMHONOWKO U aHMPONOIOWKO MyMaderbe
mpaouyuja’ anju je Hocunan EtHorpadcku mHcTHTYyT CAHY, a KOju ce ¢puHaHCHpa O CTpaHe
MunncTapcTBa 3a IpocBeTy u Hayky PemyGnuke Cpbuje.
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BE3W ca THM HAIllOMHIEM Ja ce OfHoc u3Mely oOuuajHor u rpahanckor mpasa
nocMarpa M obpasjiake Ha HHBOY CyICKE IIPaKkce, OJHOCHO y OKBHPY IIPaBHOT
HOCTYNKA y KOjeM JIO0Ja3u OO MPHMEHE 3aKOHCKUX IPONUca Y LHJBY peryiucarmba
oapeheHor npaBHOT cTama WM cTatyca. Y ciiydajy HaciuehuBama je y muramy oHa
Ipakca Koja ce OJBHja Y OKBHPY OCTaBMHCKOI' IIOCTYIIKA, Tj. KOJ pPacIpaBibamba
ocraBuHe. Haume, 1o meljycoOHOT yTuIaja oOudajHor U rpaljaHcKor mpasa Joya3u
yIIpaBo Ha IOMEHYTOM HHBOY.

* % %

Pan ce 6a3upa Ha eMOUPHJCKOM MaTepHjally KOjU je ayTopKa MPHUKYMuiIa
TOKOM TEPEHCKHX HCTpaxuBama y Bpamwy u YOy. Tepencku pan je odyxsarao
OTICepBaIlMjy ca MapTUIUIANNjOM, Kao B o0aBJbathe MHTEPBjya. M3Bop mojaraka,
OCHM HaBEJICHOT, IPEICTaBIbajy W OCTaBUHCKH CITHCH, (akTorpadcka mpaBHA U
STHOJIOIIKA JIUTEpaTypa, kao W 3akoHH o Haciuehusamwy n3 1955. m 1995. Ca
3akoHoM 0 HaciiehuBamwy (y najbeM Tekcty 3H) u3 1995. ronune je y 3aKOHOJIaBHO]
U CYIOCKOj TEpMHUHONOTHjH, y3 W3pa3 mecmamenm, y VYIOTpeOn U u3pa3
3aeewimarse, K0ju je npema cxpatamby O. Antuha ,,BeKoBUMa KOpHUILNEH y HalleM
Hapoay*, amu je ,,CHJOM BOJbE, OJH. BOJBOM CHIIE HETOCpeaHo mocie Jlpyror
CBETCKOT paTa M3OIIITEH M3 3aKOHOJaBHE U YOP30 U3 CBaKe APyre TCPMHHOJIOTH]E
(Anti¢ 2001, 488). YV pamy KOPUCTMM U jelaH M Jpyru u3pas3, jep ce u 'y
HOPMaTUBHMCTULY KOpUCTE Kao cMHOHMMH. IIpu ToM ce nmosuBam Ha 3H u3 1995.
TOAWHE jep MO NHTamby TECTaMEHTANHOT HaclehuBama He Hajga3uM CYIITHHCKE
paznmuke u3mehy 3H u3 1955. u 3H u3 1995. koje Ou Ouiie 3Ha4yajHE 3a OBaj paj.

IMpenmer paga je — XPOHOJOIIKM IOCMaTpaHO — JIOLMpaH Yy Jpyry
MOJIOBHHY JIBAJIECETOI BeKa.

* % %

Csu 3H xoju cy Owm y npumenu y Cpouju ox 1955. roqune ma Hagame
MO3Hajy 1Ba ITyHOBa)XKHa OCHOBA 3a II03MBame Ha Haciehe. JemHO je 3aKOHCKO, a
Ipyro je HaciehuBame Ha OCHOBY 3aBelITama. I pahaHCKo MpaBo U Jeruciarypa
Je(UHHITY TECTAMEHT Kao ,Hapealy IMOCIeNhe BOJbE KOJOM HEKO JIMIE BPIIH
pacrope] CBoje UMOBHHE 3a city4daj cBoje cMpTh.* (Tomoposuh u Kynuh 1996, 123)
VY muramy je jeJHOCTpaHM NPaBHH aKT KOjH ,,IPOM3BOJY NPABHO JEjCTBO TEK Y
MOMEHTY CMPTH JIMIIA KOje jé TUM aKTOM H3Pa3ujio CBOjy mociemy Bosby. (Hcro,
123). 3aBemrame ce 300r Tora cmarpa NMpaBHUM IIOCJIIOM 3a CIIydaj CMPTH. 3a
TECTAMEHT je KapaKTePUCTUYHO M TO Jia MPE/ICTaBba ONO3MBY H3jaBY: jeIHO JIHLE
nMa mpaBo ja cauuHH Behu Opoj 3aBelITama, aau MyHOBRXXHUM CE CMaTpa camo
OHO KOj€ je CauMIeHO Kao MOCIeNkhe HAOMHUBY cyauje ONIITHHCKOT cyna y
Bpamy.

Hagena cam jga 3aBemTame MpeCcTaBiba jeJHOCTPAHU TPAaBHU akT. 300T
TOTa C€ MOKE IIOCMATpaTH Kao BPCTa ITOKJIOHA, HABOJE 3aIllOCICHH Y IMOMEHYTOM
cyny. Hamme, caummaBa ra jenHo juie, Tj. HOjeJHHALl KOjU TpeMa TOM akTy
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pacrojaxe CBOjoM HMOBHHOM, TP YeMy HHUje 00aBe3aH Jla O caapxajy TeCTaMeHTa
obaBeniTaBa CpOJHUKE HHUTH Jia MMa BHUXOBY CarjacHOCT o0jamimaBajy cyndje. Y
TOME W jecTe MOCEOHOCT 3aBelliTama — OHO jecTe, OJHOCHO Tpebaiio O Ja Oyne
W3pa3 mojesuHueBe ciroboaHe Boske. (Mcro, 125-126). To je jemHa ox omimka
TEeCTaMEHTa KOja ra YMHM JpyraddjuM OJ YIOBOpa O pPACHOAEIM HMOBHHE 3a
JKUBOTa U YTOBOpa O JOKUBOTHOM m3/pkaBamwy (Dopheruh LproOpma 2009, 195—
204) .

3akoHOM je Takohe meduHUCAHO /A 3a ,,TeCTAMEHTATHOT HACIETHIKA MOXE
outn onpeheno Owmio koje puzmuKo JMIE (CPOTHUK WIM HECPOIHUK, AoMahe wim
ctpanar).“(Tomoporuh u Kymuh 1996, 171). Tectatop je mpu ToM obaBe3aH ja
TAQYHO OJPEAU KOjU J1€0 HMMOBHHE, OIHOCHO 3a0CTaBIITHHE, MPHUIAAa KOM
HACIICHUKY. Y Be3HW ca THM je NOoTpeOHO ucTahu &a ce 3aBemTameM He CMe
HapyImIaBaT HYXHH A€o 3aKOHCKWX Hacienuuka (Hcro, 30).2 Ykonuko ce To gecw,
MPUCTYNA ce PeAYKLIHUjU TecTaMeHTa — HaBole cyauje OMIITHHCKOT cyaa y Bpamy.
[IpobGnemu y Be3m ca HapylIaBameM HY>KHOT JIela MOTY J1a c€ M30€rHy yKOIHKO
3aBelITaNalr Ta9Ho OJpear 0 MMOBHHE KOjU c€ YCTyna oapel)eHOM HaCIeTHUKY,
OTHOCHO HACIICIHUIIMMA, HA UME EbMXOBOT HY)KHOT JIella — UCTUYY 3aIllOCICHU Y
HIOMEHYTOM CYIY, ¥ JI0O/1ajy Jla Ce 3aBEelTambe YIPKOC TOME MOJKE JIAKO OCTIOPHTH.

TecramenTn ce mpema (opMH MOTYy NOAEIWTH, C jeIHE CTpaHe, Ha
MpUBaTHE U jaBHE, a ca Ipyre — Ha peaoBHe u BaHpeaune (Mcro, 127). Mehytum, y
paxy aHaIM3MpaM MOoJaTKe KOju Ce THYy caMO CYICKOI TecTaMEHTa. Y NMUTamly je
(dopma jaBHOTr W pemoBHOr TectameHTa (Mcrto, 140-143). JapHuM ce cMmatpa 360T
TOTa IITO CE CacTaBJba y3 yuemhe Ap>KaBHUX OpraHa, a peJOBHUM 300T Tora IITO ce
MOJKE€ cacTaBJbaTH ,y CBaKO no0a u y cBuM okomHoctuma.” (Mcro, 127). 1360p
(dopMe Kojy caM aHamM3Mpala YCIOBJBEH je Y IPBOM peAy UYHIESHHUIIOM I Ce
TECTaMEHTH Hajla3e Y OMOTHMAa OCTaBHHCKUX CITHCa KOjU CYy MU HOCPEIOBaHU OJ
CTpaHe 3amocieHuX y apxuBu OmNmTHHCKOT cyaa y Bpamy. Jlpyrum peunma,
apxWBa je 3aTBOPEHA 3a jaBHOCT, TaKO Ja HHCAM HMasla JUPEKTaH MPUCTYI
JIOKYMEHTallMju ¥ MOTYhHOCT M300pa OCTaBHHCKHX CITHCa, OJHOCHO onapeheHor
obnuka tecramenra. [Ipemaa, cymuje 3amociieHe Ha ocTaBuHama y ONIITHHCKOM
cyny y Bpamy mctuuy na ce y mpakcu Hajuemthe ImpuMemyje yIpaBO CYyICKH
TECTaMEHT.

VY Besu ca ycioBHMa caulbaBama 3aBellTamba keJnM uctahu na rpahancko
IpaBo U 3aKOHOJAaBCcTBO y CpOuju HE MO3HA]Y ,,T3B. 3ajeAHNYKH TectaMeHT . (McTo,
127). To, u3mehy ocranor, 3HaunM na OpayHW Map HE MOXE Ja CAaYMHH jeJaH
TECTaMEHT KOjiM OH 3aBEIITao CBY CBOjy UMOBHHY. OHa ce MO)Ke 3aBEIITaTH CaMO
UHIUBHyaTHO. bpayHu mapTHep cMme, CXOIHO TOMeE, Ja OOyXBaTH CaMoO CBOjy
MOJIOBHHY MMOBHWHE, OJIHOCHO OHaj JIe0 KOjH MYy IO OCHOBY OpadHe TEKOBHUHE H
npunana. MehyTuM, NPHWINKOM IIpEMEHE OBOT IIpaBWJIa HYECTO C€ YOouaBajy
HETIPaBUIIHOCTH, YII030paBajy 3allociIeHH Yy CYACTBY. Y 00pa3iioxkemy HaBoJe Kako

' Tponucn y BesH ca MojeAMHIEBOM BOJEOM 3 CAUNELABAMSC 3aBEIITamba 00yXBaheHH Cy WIaHOM
81. 3H/95.

? Mpema wrany 2. 3H/95.
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Ce Kao BJIIACHHK UMOBHHE KOja je cTHIaHa y Opaky, y popMalHO-TIPaBHOM IMOTIIEY,
HEPETKO jaBJba CaMo jeJlaH O] OpayHHX MapTHEpa, Tj. MyX. To My UIaK HE Jaje 3a
MpaBo Jia 3aBellTa CBY HMOBHMHY KOja je cTeueHa y Opaky. AJIM MOjeIMHIU YIPaBO
TO paze, HaOMUBY ,,JipakThuuapu mnpasa‘ (Beljanski 1999, 117). Ha taj HauuH ce
MoCTyra MHMO [OMEHYTHX 3aKOHCKMX HopMmartuBa. HaBemeHo cmarpam
MOCIIEIUIIOM yTHIIAja O0MYajHOITPABHUX MEXaHW3aMa Ha 3aKOH.

BaxkHuMm cMaTpaM ¥ TO J1a MOCTOje€ HOPMATHBH O 3aBEIITajHUM CBEAOIIMMA
KOju, u3Mehy octajnor, Hamaxy Ja ,,CBa IOTEHIMjIHO 3aMHTEpPECOBaHA JHLA U
BUXOBU C]}DOIIHI/IHI/I He MoTy OuTH TectameHTanHu ceeqnoun™ (Tomoposuh u Kynuh,
169-170)." To 3Hauym jma KOJ caudmaBama 3aBelliTama He OW Tpedano nma Oyay
MPUCYTHHU HAjONMKU KPBHHU M Tpal)aHCKU CPOJHHLIM, a HH OpayHM MapTHEPU THX
cponHuKka. Tv MpoIuMcH Jajy TeCTaAMEHTY KapakTep majroe 0okymenma. Melhytum,
OH C€ MOJK€ CMATpaTé TaKBUM CaMO YKOJIWUKO MOTCHIW]allHH HACICAHUIN HE 3HAjy
Jla TECTaMEHT IIOCTOjH. A TO ce, Kako Ipakca IoKasyje, peTko zemaBa. Hamwme,
Cylvje W aJBOKATH UCTHYY Ja Cy HajOJVDKW KPBHU CPOJHHIIM TECTATOPa, YIPKOC
TOME IITO He MPUCYCTBYjy CAMOM YHHY CadHIbaBarba 3aBEIITamba, YeCTO YIIO3HATH
ca BErOBOM Caap KUHOM. THMe ce He TOBOIU Y IMUTAkE CaMo KeroBa majrocn, Beh
W KOPEKTHOCT INPHMEHE 3aKOHCKHMX IIPOIHCa Y MpPakCH. Y TOM KOHTEKCTY je
3aHMMJBHBO CXBaTame TECTATOPa Koje caM 3abenexuia Ha TepeHy. Hanme, ncrtuue
ce Z1a ce TeCTaMEHTH CayHbaBajy ca HaMepOM Jia ce CIpede CyKOOH MOTEHIIHjaTHHX
HacJIe[HUKa NPWJINKOM HacllehuBama M Ja Cy IMOjeJHHIM 300T TOTra M3BPILMIN
pacniopen uMoBrHe u3Mel)y HacneHrKa 3a xuBoTa (Bogisi¢ 1874, 357-358). [la mu
Ce TECTAMECHTOM ITOCTHIKE JKEJFCHHU NJb — BHAeheMo U3 TeKCcTa KOjU CIIC .

* % %

[Ipakca mokasyje Ia Cy 3aBelITama CadMbaBAIN YIIABHOM MYIIKApPIH.
Pasnor 3a To mpoHaNa3MM y YMEEHHLM J1a C€ HENOKPEeTHAa M MOKPEeTHA MMOBHHA
HaJIa3d y CBOJUHHM MYy’Ka, OZHOCHO OIa, a Jla Cy JXCHE — BIIACHHIIC MOPOANYHE
HMOBHHE CaMO Y CITy4ajy KaJia Cy YIOBHIIE Ca MAIOJIETHOM IelnoM. BaxHy yiory
IpU CauylibaBamby 3aBeIITalka HMMAjy Takohe cTapocT M 3IpaBCTBCHO CTambe
nojequHa. Ha OCHOBY TOIMHA CTapoOCTH TeCTaropa CyAMM Ja Cy 3aBelITama
cauMmaBajie ocobe cTaphje OJ IIe3leceT TOJWHA, Koje Cy Omie Jomer
31paBcTBeHOr cTama. CrapocT 1 00JecT Cy MX HOACTAKIe Aa M3BpIIE pacropen
MMOBHHE 3a >KMBOTa. AN, TO HUCY OWIM jeIUHH pasio3n 300T KOjUX Cy ce
OIUTYYHMJIN Ha Taj Kopak. Beh cam ucraknma jga MM je OCHOBHa Hamepa Owia na
crpede cykoOe cpoaHuKa MpwinKoM HaciehuBama. MeljyTum, mpakca mokasyje na
je, Takopehu, Ha CBMM OCTaBHUHaMa KOjeé Cy BpIICHE II0 OCHOBY 3aBELITAma
Jonaswio 1o KoHpiaukara m3Melhy cpomnuka. Pasior 3a To mpoHanasuM y HadHHY
Ha KOjU Cy OTaIl W/WIM MajKa M3BPIIMIN pacliopes UMOBHHE m3Mel)y HaciemHuKa.
TakaB cieq cTBapH JOBOJM MOJ CyMIbY M3jaBe TECTATOpa Y BE3H ca LIUIBEM KOjH Cy
xkenmenu mocTmhu 3aBemTameM. Jla OWM  IEJOKyInHa CHTyamMja y Be3H ca

? Mpema wiany 113. 3H/95.
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=N} Thophesuh LipHoGpra, TecmameHmarHo Hacrehuearwe — camMo rpasHa ocmo3a? =

CauMbaBakbEM 3aBellTamba Ouiia pa3yMmMJbUBHja, HABOAMM je€AaH O]l MpUMepa KOoju
caMm eBugeHTHpana y OnmruackoM cyay y Bpamy:

TecrameHT je caumHno Myinkapain pohen 1877. romuHe, u3 Bpama.
buo je TproBau. 3aBemtame je caunmHuo 1952. romuHe, Te uUCTe
roauHe je U ympo. MiMao je aBa cuHa. Y TECTaMEHTY CTOjH Ja je
CAaYMHUO pacropell CBOje HMMOBHHE 300r TOra Ja Ce HhCroBH
HacleMHUIM He Oum ,mapHuuwim’‘. VMOBMHA ce cacrojana o
nponasHuLe (mpouemena BpeaHocT 150.000 aun), maranuna (60.000
nuH), suHOTpana (70.000) u mokperHocTH (100.000 muH). IenokynHa
3a0cTaBIITHHA je 1952. romuHe, kajga je pacrpaB/baHa OCTaBHHA,
npouewmeHa Ha 380.000 nunapa.

Tecrartop je HaBeo J1a je 000jUIly CHHOBA IIIKOJIOBAO, je/IaH je TProBall,
IpyTH cBellTeHuK. JKuBeo je y 3ajenHHYKoM AOMahHHCTBY ca CHHOM
KOju je Omo Tprosail. Y 3aBelTamy Takohe CTOjU Ja je Y 3ajeTHUIH ca
THM CHHOM yBehao cBojy MMOBUHY. VIMOBHHY je pacropeairio Tako Ja
j€ CHHY KOjH je CBEIITEHUK OCTaBHO y Haciehe MaranuH W jemHy
MOJIOBUHY IIAlla, & CBY OCTANy MOKPETHY M HEMOKPETHY UMOBHHY
OCTaBJba CHHY Ca KOJUM j€ KMBEO y 3ajelHUIH. Y TEeCTaMEHTY je
Takol)e HaBeZIeHO Ja je Taj CHH Iy’KaH Ja OprHE 0 BeMy M JKEHU U Ja
UX HAKOH CMPTH CaXpaHH.

MelyTuM, CHH, KOjU je CBEIUTEHUK, IOJHEO je TyxkOy 300r mosperne
Hy>xHOT Jienia. Cyzl My je HaKOH Tora DOJEIHNO0 MaralyH U IIeo IuIall, a
HE caMo MOJIOBHHY IUIAla.

W3 HaBeneHOr mpuMepa M BEMy CIMYHUX 3aKJbydyjeM Ja oTall Hajuyemihe
3aBelliTaBa IMOBHHY CHHY Ca KOJUM OH M ’KE€HA JKMBE Y 3ajeTHIYKOM JoMahuHCTBY.
Crneny aa NOjeUHIIN TIOCTYIA]y V CKJIAAy OOHYajHOTIPABHUM IMPAaBHIMMA. Y OBOM
Clly4ajy je y MuTamy MpaBO CHHA KOJU j€ )KMBEO y 3ajeHHULIU ca POIUTEeIbHMa U
CTapao ce 0 ’HUMa Jja HacleIy ENOKYITHY ITOPOINYHY UIMOBHHY WIH HeH Behu neo.

[Ipumepu mokasyjy ma ce Kao TpeaMeT 3aBeliTama jaBihajy Kyha ca
OKyhHHUIIOM, TOCTOBHE MPOCTOpHje U 00paarBe MOBPIIMHE. Y MUTAKY Cy MOKPETHA
U HETOKPETHAa UMOBHHA, OTHOCHO OHA KOja C€ Yy MOMEHTY CaudibaBarba 3aBeIITambha
Haja3wjia y CBOJHHH TecrtaTtopa. Ha OCHOBY BpEJHOCTHM HWMOBHHE Koja je
mpelcTaBjbalia IpPEIMeT 3aBelliTama, a Koja je oxapeheHa on crpaHe cyna,
3aKJby4yjeM Ja TEeCTaMEHT, 3a pas3lIMKy O] YrOBOpa O JOXKHBOTHOM H3pIKaBamy,
HUCY CaYMaBAIM CaMO TIOJEUHIIM KOjU CY y MaTepHjalHOM Torjieay Owid
nobpoctojehn. JIlpyrum pedMma — €KOHOMCKa BPEIHOCT MMOBHHE HHje Owia o
IpecyTHOT 3Hayaja 3a CayMibaBambe 3aBeliTama. 10 Ce MOXe 3aK/byYUTH W Ha
OCHOBY MCKa3a UCIIUTAHMKA: OHH CY C€ OJUTYYIJIH 33 3aBEIITamke 300T TOra MITO UM
[IPU BETOBOM CayHibaBamy HHje OMiia MmoTpedHa cariacHOCT MOTOMAaKa, OAHOCHO
MOTCHIMjATHUX HAcJeqHHWKa. [IpM TOM, TECTAMEHT WM je MpPeaCcTaBbao
HAjTIOBOJBHU]Y 3aKOHCKY (OpPMY KOjOM Cy MOTJIM Ja OJpe/e HAaCJICHHKA CBOje

* ¥V nuramy je TecTaMEHT KOjH ce Hamas y OMOTY OCTaBHHCKOT crimca O—162/52. (apxuBupan y
OmnmtuHCcKOM cydy y Bpamy).
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<= nacHuk ETHorpadpckor nHctutyta CAHY LIX (2)'::>

HMMOBHWHE, OTHOCHO JIa U3BpIIE Paclope] MMOBHHE HA HAYUH HA KOjU CaMU Kele.
MeljyTum, 3amociieHu y CyACTBY HAOMHIbY J1a TIPH CaYHibaBamby 3aBellTama He OU
Tpebayo M3ryOUTH U3 BUJA Jla HajJaKIIX W HAjCUTYPHUJU HAYMH HA KOJU HEKO O]
3aKOHCKHX HACICIHUKA MOXE OCIIOPHTH BaJbaHOCT TECTAMEHTA jECTe YIIPAaBO
MOBpe/ia HY>KHOT Jiena. YpaBo 300r Tora Ou TectaTopu Tpedano qa o0paTe NaKmby
Ha 4YiIaH 33aKOHAa KOJH TEeCTaMEHT YHHH JIaKO OOOpPHBHM. Y CYINPOTHOM, HHjE
HCKJBYYCHO JIa FlbUXOBa TOCIEka BOJba, KOJy Cy U3HENH Yy 3aBelITamy, Hehe Outu
y MOTIIYHOCTH pean30BaHa. A yIpaBo TO ce AeCHIO U Y Beh MOMEHYTOM IpUMEpY:
TECTaTOp HHjE HABEO LITa MPUITaJa CHHOBHMA HA UME HbUXOBOT HY)KHOT Jielia.

Hcrakna cam J1a 3aKOHCKH TPOIKCH He 00aBe3yjy TectaTopa Jia CBY CBOjY
HMMOBUHY WIN HBeH BehH J1eo 3aBeITa CPOAHUKY, OJHOCHO cpotHunuMa. MehyTtum,
Mpakca ToKasyje Ja Cy IMOjeIUHIM YAHWIN yIpaBO TO — 3aBElITaBa Cy CBY CBOjy
MMOBHHY CBOjOj OHMOJIOIIKO] WM YCBOjeHO] aenu. Y ciydajy Kaga cy Ownu 0e3
mopoza, Oupany cy 3a HaclleTHUKA MY>KEBJHEBOT WU JKCHUHOT KPBHOT CPOJTHHKA ca
KOJUM Cy OWJIM y IPUCHUAM OJTHOCHMA.

W3 HnaBemeHor ce yowaBa Ja Cy TECTaTOpU INPU pacloiend HMOBHHE
MOCTYNaly y CKJIagy ca OOMYajHONpaBHUM IpaBUIUMa U Ja UM jeé TeCTaMEHT
IpeACTaB/ba0 jeHy O CONynHja Ja CyIACKHM IIyTeM OJpeAe HacleIHUKa
MOPOAWYHE WMOBHHE, alM y CKJIagy ca HadennMa OOHMYajHOT IpaBa. TakBo
MOCTYTakbe UMAJIO je HEPETKO 3a MOCIEAULy SITUMHHUCAE OCTAIMX HACIIeTHHKA,
WM UM je HaclleIHU 1eo OMO BUAHO yMameH. Ha OCHOBY Tora MOXkeMo 3aKJbyUHTH
Ia Cy IOjeAWHIN CAYMI-aBad 3aBCHITA€ YIPaBO ca HAaMEpPOM Jga H30erHy
3aKOHCKH HACIEIHH Pel. Y IPUIIOr TOMe CBe0UH ¥ cieaehn mpuvep:’

Peu je o 3aocTaBITMHM O KOjOj C€ paclpaB/baio Ha OCHOBY
3aBemTama. CauynHHO Ta je Mymikapar, ctap 81 romuHy, U3 ceia
Jlunosan. baBuo ce mosbonpuBpenoM. TectameHer je caunmbeH 1956.
TOAMHE, OJHOCHO JBE TOAUHE IpPE HEroBe CMPTH. Y TECTAMEHTY je
HABEJCHO [1a BPIIM pacCIopes MMOBHHE 3a JKHBOTA Jla CE€ HH-CTOBU
HACJIeTHUIIA HE OW ,,TTIOKUIIH TTOCNe HheroBe cMpTu“. OJ HacjIeTHUKa
je umao cuHa u khep. Pacopen uMOBHHE je M3BPLIMO Tako IITO CY
khepku npumnany jegHa \UBa U 3a0paH, a CHHY CBa OCTana IMOKpeTHa U
HENOKpEeTHa WMOBHHA — Y IHTAamy j¢ IOJHONPHBPENHO HUMame. Y
3aBellTambYy je Takole HaBeJeHO Ja je TeCTaTop KUBEO y 3ajeIHULH ca
CHHOM H Ja C€ CHH CTapao 0 BbeMy, a Ja je KNepKd HOKIOHHO Mpu
ynaju ,,12 mykata y Hu3y™. Oran je mpy TOM Harjiacuo Ja joj Ta
MMOBHWHA MIpUNaia Ha HME HY>KHOT JeTia.

OBaj mpuMep 3aBelliTama jelaH je y HA3Y OHHUX Y KOojuMa oTall Jojaelbyje
HenoKpeTHOCT KNepKH y HACJIeJCTBO, YIPKOC TOME IITO MMa CHHA WK cuHoBe. To,
HApaBHO, HUje Y MOTIYHOCTH Y CKIIaly ca OOHYajHUM MPABOM, alld KaJla CarjielaMmo
CUTyalWjy y LEIHWHYW, BUIeheMO 1a je TecTaMEeHT CaylibeH ca HaMepoM Ja ce
3aJI0BOJbE OCHOBHH IOCTYJIATH oOWYajHONpaBHOT HacnehuBama. Hanme, ykomuko

> TTozary Koje HABOIWMM IIPey3eTH Cy W3 ocTaBuHCKOT crica O—199/58, Koju ce Hanasu y apxuBm
OmnmtuHcKor cyza y Bpamy.
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=N} Thophesuh LipHoGpra, TecmameHmarHo Hacrehuearwe — camMo rpasHa ocmo3a? =

VIIOpEANMO BUCHHY HAclemHOT nena khepke ca BUCHHOM HACICTHOT Jelia CHHA,
npuMetnheMo na je kKhepkWH HacleIHW N1e0 HEYIOPEJAMBO MamU y OIHOCY Ha
CHHOBJbeB Hacnenuu neo. Khepku je, cyaehu mpema peuriMa TecTaTopa, 10Je/beHO
OHOJTUKO KOJIUKO jOj MPHIIaia Ha UMe HY>KHOT fena. OYurieHo Ja je TeCTaTop cam
OAp€aAnO BUCHHY HBCHOI' HYXXKHOI' [Iejia, a IIpU TOM Tra je U IIOMCTOBETHO Ca BlbEHUM
HacieAHUM JenoM. HaBeneHo mocTymame oOla rOBOPH Jia je OH, THME IITO je
HArJacuo Jia je y MHUTamby HYXKHH Je0 HACIEICTBAa, Y CTBAPH HACTOjao Ia 3aIlTHTH
CHHA TaKo IITO je YHampeJ ojApeano BHcuHY KhepkuHor HaciemHor nena. Cynehu
npemMa OBOM U CIMYHHUM IPHUMEpHMa, KCHCKO]j ACLH Ce, Y CUTyalUjH Kaaa uMmajy
Opara, HEMIOKPETHOCT JO/EJbYje y HACIEACTBO U3 jeJHOT pas3iiora — aa ce u3bderHe
3akoHcKo HaciehuBame (Henesprosuh 1940, 442).

* % %

Hcrakna cam Aa IOCTOjH 3aKOHCKM HOPMAaTHB IO KOjeM OpadHU map HeMa
IpaBo Ja CayvHH 3ajeIHMYKH TEeCTaMEHT. Y IPaKCH ce JelllaBa yrnpaBo OOpHYTO,
IITO je HapaBHO MPOTHUBHO 3aKOHCKO] PEryJaTWBH M yKasyje, m3mely ocrtajor, Ha
[I0CTOjae HyCKJIal)eHOCTH NpaBHE Teopuje W mpakce. IIpu TOM HariamasaMm Jia
HaBE/ICHO MPE/CTaB/ba CaMO jelaH OJl TAKBUX MPHMepa KOjU caM 3aTeKlia Ha TepeHy
(bophesuh LpHoOpmwa, 78-222).

HcTtuau 32 BOJBY — 3aBellTame CaudibaBa CaMo jelaH OpavHU IapTHEP,
Hajuemhe My, ald OH IIPU TOM 3aBElITaBa CBY HWMOBHUHY YHjHU j€ BIIACHUK,
HEBE3aHO 3a TO Ja JIM MMa MM HeMa 3aKOHCKO MpaBo 1a To yuHH. [Ipakca mokasyje
Jla HacJIeTHUIM He HACTOje J1a OCHOpe TECTaMEeHT 300T Tora IITO je, peuMo, OTall
3aBEIITA0 CHHY MM KNepKM W OHAj Ae0 MOpOJUYHE HMMOBHHE KOja — IPABHO
mienajyhu — npurmajga Majiy 1o OCHOBY OpadHe TekoBuHE. Cliean J1a ce MojeIuHITH
U y ClIydajy 3aBellTama pPYyKOBOIE OOWYAjHONIPABHUM CXBAaTambeM 3ajeIHUYKE
UMOBHHE M HACIICJHUX MPaBa MOjeIMHUX YWIAHOBA MOPOAUIE HAa Ty UMOBHHY. Huje
HCKJBYYCHO JIa C€ HACIEIHUIIH, KaJia JKelle J1a OCIIOpe 3aBeIlTame, He MO3KMBajy Ha
npaBo HeoTyhuBocTH nenma OpayHe TEKOBHMHE 300T TOra INTO IOCTOJH YCMCHH
noropop m3mely OpayHHMX MapTHepa O HAaYMHY Ha KOju he MMOBHHY 3aBEINTATU
HacleHunMa. MehyTuM, momMeHyTa mpakca Iokasyje Ja TMOjeNHIA PETKO MpaBe
IUICTUHKIN]Yy W3Mely MMOBHHE CTedeHe y Opaky W OHE KOjy Cy HacieIiUIH, Ia
yHenu y Opak, WM OHE KOjy Cy CTHLAJIM 3ajeqHo ca neroM. CBa HMMOBHHA,
HE3aBHCHO OJf HAYMHA Ha KOjU je CTeUeHa, TPETUpa ce Kao 3ajeHHUKa, IOPOANIHA
umosuHa (DHopheuh LlpHOOpma, 48—87). OHa ce Hajla3W y CBOJHHH Ola H
Hacnelyje ce narpunuHeapHo. Cynehu mpema akrorpadckum nogaurma Koju ce
Haynaze y nomahoj eTHOJOIIKO] JuTeparypu — BpamCku Kpaj y TOM MOTJeny He
npencTaBsba nocedbHoct (bapjakraposuh 1958, 267-273; [laBkoBuh 1983, 41-46;
Pavkovi¢ 2003, 223-254; ITantenmuh 1991, 28-100; I'aBpwmosuh 1989, 43-71).
CaMuM THM, T0jaM OpayHe TEKOBHHE MPEACTaBba 3aKOHCKH MPOIHUC KOjU Y MPaKCH
He Hanasu npumeny (Bophesuh LpHOoOpwma, 67-70,156—157). O Tome cBemode u
OHE CHTYaIlHje KOJI KOjUX J0JIa3H JO NMapHUYCHa u3Mel)y KpBHUX CPOJHHKA jETHOT
U npyror O6paunor naptHepa. Emnupujcka rpaha nokasyje ga A0 TaKBUX CUTYyalluja
Hajuemthe nona3u OHJa Kaja TOjeJMHAIl KOju y Opaky HHje MMao MOTOMCTBa
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<= nacHuk ETHorpadpckor nHctutyta CAHY LIX (2)'::>

3aBellTa IEJOKYITHY HWMOBHMHY HIIM jelaH HEH Je0 jeMHOM OJ CBOjUX KpPBHHX
CPOIHHKA.

Jeman on mpuMmepa WIyCTpyje CHUTyallMjy Kaja ce Kao TecTaTop jaBjba
yA0BUIIa KOja y OpaKy HUje UMaja mopoJa:

Tecrament je caumnmia 1997. rogune. Tama je mmanma 67 roauHa.
Hcte rogmue je u ymprna. XKusena je y Bpamy. Y Tecramenry je
HaBena Aa Kyhy ca OKyhHHIIOM OCTaBJba y HACJIEICTBO CHHY CBOT
miaher Opata. OH jy je 4uyBao M Heroao. MehyTum, ocraBmba je
uMasia 1Ba Opara W CTapHju HHje Keleo Jia MPHU3HA MyHOBAKHOCT
TecramMenTa. CMarpao je Ia OH MMa BHUIIE IpaBa Ha HACIECICTBO
cecTpe o OparaHma, jep je cecTpa MMOBHHY, KOjy je 3aBeliTaia,
Hacleauia ol orna. Ha xpajy je 3a HaclemHWKa MporJialieH OpaTaHail,
OTHOCHO CHH OCTaBWJBMHOT Mitaher Opara. Hamme, Ha mapHuHImN je
yTBp)EHO [l1a je OCTaBMJbUH CTapHju OpaT HAaKOH OYeBE CMPTH
Hacieano Behi 160 UMOBHMHE OJl OHOT KOjH My IO 3aKOHY IpHUIIaja.
CamuM THM HHjE MOTa0 Ja C€ XaJHi Ha MOBpeIy HyKHOT JIela.

OBaj, Ka0 U OCTalu MPUMEPH KOje caM eBUACHTUpaja, MOKaszyje Ja Cy
OpauHn mapoBu 0e3 Jelle CauMmbaBald TECTAMEHT ca HAaMepoM Ja ofpele
HacJIeIHUKa CBOje uMoBHHE. IIpu TOM, cMaTpaM BaKHHM TO Ja je 0 CauHnmbaBama
3aBellTama JIOJA3WI0 TeK HAKOH CMPTH jeqHOr o OpauHux mapTHepa. [Ipakca
MOKa3yje Ja ce MMOBHMHA Yy TOM CIIy4ajy OCTaBjbaja y HACIEJICTBO CPOIHUKY ca
KOJUM Cy TECTaTop M HEroB OpadHu MapTHEp OWIM y MPUCHUM OJHOCHUMA. AJH
TaKkBa paclojela HWMOBHHE HMala je 3a TOCIEAWIy CIMMHHAIN]Y OCTaNX
MOTEHIMjaIHUX HacleJAHWKa. 300r Tora je W y OBUM CHUTyaldjamMa HEepeTKO
JOJTa3WI0 IO OCTIOpaBama TecTaMeHTa. CPOJHHUIN KOJH Cy Ce JKaJMIN Ha OIOPYKY
MIO3HMBAJIH CY CE Ha MOBpeay HyKHOT nena. OHM Cy TOKymanu na obezdene cBoj neo
HACJIEICTBA KA0 3aKOHCKH HACIICAHUIIM, HA OCHOBY ONIM3MHE KPBHOT CPOJCTBA ca
OCTaBHOIIEM. Y TOME W jecTe HMpOHHWja: OHHM KOjU Cy CayMbaBalld TECTaMEHT,
YHHWIN CY TO Ja O N30eTI 3aKOHCKU HACIEIHU Pell, a OHU KOjH Cy ce KaJIiiIh Ha
MOBpey HYXKHOT Jejia, IO3UBAK Cy CE yIPaBO Ha OHAj WIAH 3aKOHA 10 KOME CY
JIUILICHU HACIECTBA.

* % %

Ha ocHOBY mocaj M3HETOr 3aKJbydyjeM Ja CaulmbaBambe TECTAMEHTa MMa
Be3e ca TSXKIHOM J]a Ce MIMOBHHA CadyBa Y OKBHPY arHATCKEe CPOTHHYKE 3ajeIHUIIE,
OJHOCHO — Yy OKBHPY TECTaTOpOBE KpBHOCpOAHMUKe 3ajegHuue. Ilojeaunu
MPaBHHULIM CMaTpajy Takohe Na je TECTaMEHT yIlao y Mpakcy y WY OUYyBama
nMama (Vilfan 1996, 260-261). Hacrojame ma ce mopoandHa WUMOBHHA O4yBa y
OKBHPY arHaTcke KPBHOCPOJHHYKE 3ajeJHHIIC CBHICHTHO je M y CHUTyalHjama y
KOjUMa TIIOjeJUHAll, OJHOCHO OpayHu map, Hema mnoTomctBa. Cynmehm mnpema

® IMonauw xoje HaBOIMM mpey3eTH cy u3 octaBuHCKOr crca O—71/99, Koju ce HAa3H y apXWBH
OmnmrtuHCKor cyza y Bpamy.
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=N} Thophesuh LipHoGpra, TecmameHmarHo Hacrehuearwe — camMo rpasHa ocmo3a? =

TepeHckoj Tpahu, HemTo MmTO OM MOIJI0 Ja WHHUINKPA IOCTYHNAme MHUMO
oOWYajHOTIpaBHUX TpaBuia HaciehuBama jecte cykod mamel)y HajONMKUX KPBHUX
cpomumka. llojennHIM Cy jeOWHO y TaKkBUM CHTyaldjamMa CIIPEMHH 1A JIHIIE
HACIIE/ICTBA JIETE€ WIX JCIly, OMHOCHO KPBHE CPOJHUKE KOjUMa 3aKOH Takohe maje
MPaBO Ha HACJIEICTBO. Y MPWIOT IOMEHYTO] MOCTaBIHU /e MOoJaTaK Ja IM0jeIuHIIH
3aBellTaBajy HMMOBHHY a(WHAIHUM CpPOJHHUIIMMA CaMO OHAa Kaja HeMajy
IIOTOMCTBA ¥ YKOJUKO CY, IPUTOM, Y CYKOOY ca HajOIMKUM KPBHUM CPOJHHIIIMA.
Crenn na ce TecTaMEHTAHO HacieluBame OJIBHja y INOTHYHOCTH y CKJIaiy ca
HOPMATHBHCTUKOM CaMO OHJa Kaja wu3Melly CpoJHUKa, Tj. TOTEHIIHjaIHUX
HaCJICJIHHUKA, ITOCTOje KOHQIIMKTH. V3 HaBeeHOT MOXeMOo Takolhe 1a KoHcTaTyjeMo
Jla OMOpPYYHO HacliehuBame MpeacTaBjba CUTYallMjy YV KOjOj — y 3HATHOj] MEpU —
JI0JIa3M JI0 yTHIIaja OOMYajHONIPABHUX MPaBUIIa Ha 3aKOHCKY PETYJIATHBY.

CaunmaBame TECTaMEHTA MPHCYTHO jeé TOKOM YHTABOT IEpUoaa KOjH je
NPEACTaB/hA0 XPOHOJOMIKY OAPETHHUIy HCTPAXKHBama. YIPKOC TOME, CyICKa
apxuBcka Tpaha HaBOAM Ha 3aK/byyaKk Ja Cy Ta TMOjeAMHIM CaYHEbaBaIH
IPBEHCTBEHO MENECeTHX M INEe3JeCeTHX, a pehe cemamaeceTxX M OCaMIEeCceTHX
rofuHa aBageceTor Beka. CyaMje M amBOKATH TaKBO YHELCHUYHO CTambe TOBOIE Y
BE3y Ca YTOBOPOM O JIOXMBOTHOM H3JpKaBamy, KOjH jeé yIIpaBO THUX I'OJUHA [10Ye0
UHTeH3UBHUje na ce mpuMmemyje (bopheuh LlpHobOpma, 195-204). Ykomuko ce
IpH TOM OCBPHEMO Ha 3aKOHCKY DPEryJaTHBY W IPONHCE KOjH 3aBEITame YHHE
JaKo 0bopusum, a IOMEHYTH yroop — Takopehu — HeocnopuBuM, pasymehemo
3alITO CE€ TECTaMEHT jaBjba CaMO CIOPaJUYHO. A 10 3aMEHE jeIHOI MHCTHTYTa
JPYTHM — TMPaBHO IJIEJJaHO — W HHjE MOTJIO Ja Jolhe, jep 3aBemTame U yroBOp O
JIOXMBOTHOM H3Ap>KaBamby IPENCTaBIbajy OJBOjeHE MpaBHE MHCTUTYTEe. MehyTum,
u3Mmel)y OBe JBe yCTaHOBE ITPOHAJIA3MM M3BECHE CIIMYHOCTH — Y MUTAY je HaMepa
ca KOjOM Cy WX TIOjeJIMHIIA CauyumhaBalid. Tako ce MoKa3ano Jia Ccy IOjeIuHIH, Y
cTBapH, Oupanu cebu oarorapajyhy 3akoHCKY ¢GopMy — OHY Koja je oMmoryhaBaia
HECMETaHy pean3anyjy naTpuinHeapHe TpaHCMHCH]je HacleTHUX gobapa.

* % %

U oBaj myT ce ucnocraBmiio, kao HeOpPOjeHO IMyTa A0 caja, Aa MOjeIUuHIH
UCTIONITYjy 3aKOHCKE IMPOIHUCE Y OHOj MEpPH Yy KOjOj je TO HEOINXOJHO jJa Ou ce
3aKJbYyUnO onpeheHn yrorop u obaBmiIa OCTaBUHCKA pacrpaBa. Jpyrum peunma, Ha
OBHM IIPUMEpHUMA ce MOKa3ano Aa MOjeJUHIH 13a0epy OHe 3aKOHCKE MPOIUce KOjU
uM omoryhapajy ma mocTymajy y ckiamy ca oOMuYajHAM IIpaBoM. 300r Tora ce
MOpPOAWYHA UMOBHHA M KOJ OMOPYYHOT HaciehuBama HepeTko Hacielhyje ympaBo
OHAaKO Kako TO Halla)ke OOMYajHONpaBHA PeryjaTHBa, KOja je MO CBOjOj HMPUPOAH
naTpujapxXajgHor KapakTepa. A ¢ 003MpOM Ha TO Ja CE OHAa BEJIUKUM JEIOM
MpUMEYje U Y CYACKO] TPaKCH, MOKEMO — W3Meljy ocTanor — KOHCTaTOBaTH Ja Ce
y CpOuju He cyoyaBamo caMmo ca marpujapxaiHoiihy oOM4ajHOT HETo U rpah)aHcKor
npaBa (Gavrilovi¢ 2010, 41-53). PesynraTu uCTpakuBama, KOje caMO jEIHUM
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JIeJIOM M3HOCUM Yy pajy, BoJe Takole 3aKjbyuyKy JAa ce pa3nuke usmely mpaBHe U
KyJITypHE HOPMAaTHUBHOCTH, OJHOCHO H3Mely OHOra INTO HOPMHpaj)y 3aKOHH WU
oHora mro ce cpehe y crBapHOCTH, WCmOJbaBajy y 3HaTHOj Mepu. Hasenmeno
MMIUIMLUPA HU3 MUTaba, Kako y Be3u ca noctojehoM ynorom obuyajHOr mpasa y
OKBUpY TpaljaHCKOT MpaBa W JIETUCIAType TaKO U y BE3U ca YJIOTOM U CTBApHHUM
YTUIajeM JIETHCIAType y pPeryjucamy APYIITBEHHX OJHOCA M pellaBamby HU3a
mpobiieMa KOju ce jaBjbajy NPWIMKOM HacinehuBama, a KOju Cy, Y CTBapH,
napajgurMa CBeyKyIHe COllMjalHe TIOJUTUKE U cuTyanuje y Cpouju.
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Testamental Inheritance - Just a Legal Osmosis?”

Bequeath, a dispose of personal property by the last will is an

example of intervention of legislation within the complex of Key words:
customary law. This influence is not unusual but certainly is ] )

less frequent than the influence of customary into civil law, es- inheritance,

pecially so in their interaction within inheritance. This paper testament/bequeath,
therefore tries to explain this example of legal osmosis in prac- customary law, civil
tice. In addition, the practice in testament inheritance shows law, legal osmosis

also an influence of customary law into legislation. Hence, the
paper will also try to discuss a relationship between customary
and civil laws and succeeding problems in inheritance at the
levels of individual and that of the society.

Ethnological and anthropological research of customary law in Serbia lacks
substantial literature dealing with the subject of role and significance of testament
within inheritance. The exceptions are the works of N. Pavkovi¢ (1972, 138-139;
1982, 34-35).

The fact is that Serbian customary law does not include clauses which
could regulate testament inheritance. This however, does not prevent us from study-
ing and analyzing and within ethnological and anthropological studies of customary
and civil laws, this part of inheritance. The point is that last will/testament inherit-
ance is not only an example of legal osmosis but also represents an evident and re-
versible influence. Legal osmosis is used in law to designate processes wherein leg-
islation infiltrates the complex of customary law. Furthermore, the relationship be-
tween customary and civil law is observed and discussed at the level of court prac-
tice, that is, within judicial procedure applying legislation in order to regulate cer-
tain legal status or affair. In inheritance, this practice unfolds within inheritance
procedure. Mutual influence of customary and civil laws is the most obvious at this
particular level.

* This paper is the result of project Interdisciplinary Research of Serbian Cultural and Linguistic
Heritage,; Creation of Multimedial Internet Portal ‘The Lexicon of Serbian Culture’ (No 47016),
granted by the Ministry of Education and Science of the Republic Serbia.
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This paper is based on empirical data collected during fieldwork in Vranje
and Ub. The fieldwork included observation with participation and interviews. In
addition, the used sources include inheritance files, law and ethnological literature
and Inheritance Laws from 1955 and 1995. Since the rectification of Inheritance
Law in 1995, in law and court terminology, along with the term testament another
term is also interchangeably used — “zaveStanje”, in Serbian, or bequeath, which,
according to Oliver Anti¢ has been used in Serbia for centuries but was banished
immediately after WW 1I from legal and every other terminology (Anti¢ 2001,
488). Througout the paper, both terms are equaly used since they are synonims and
used in legislation as such. Condisering that the two laws do not differ essentially
regarding testament inheritance, the paper uses legislation from the 1995 law.
Furthermore, the paper discusses the time period of the second half of 20™ century.

In Serbia, all inheritance laws in application since 1955, acknowledge two
valid basis in inheritance. The first basis is lawful and the second is inheritance
based on testament/ bequeath. Civil law and legislature define testament as a last
will legal declaration by which a person, the testator, names one or more persons to
manage his/her estate and provides for the transfer of his/her property at death
(Todorovi¢ and Kuli¢ 1996, 123). This is one-sided legal act, in legal effect after
the testator’s death (Todorovi¢ and Kuli¢ 1996, 123). A bequeath hence is consi-
dered a legal business after the testator’s death. A testament could be revoked — a
person has the right to make several testaments, but the one considered valid is the
last one made, according to the judges from Municipality Court in Vranje.

I stated that bequeath is one-sided legal act. Therefore, it could be seen as a
form of gift, according to the employees from the court cited above. Namely, it is
made by a person, i.e., individual, who by this act, divides his/her property. Accord-
ing to the judges, a person is not obligated to inform his/her relatives about the con-
tent of the testament or to gain their consent. This is what makes bequeath unique —
it is, or it is supposed to be — an expression of individual’ free will (Todorovi¢ and
Kuli¢ 1996, 125-126). This feature makes a testament different from contract
about property division during one’s lifetime and life-time support contract (see:
DPordevi¢ Crnobrnja 2009, 195-204).

The law also defined a testament inheritor could be another party, relative
or non-relative, native or foreign person (Todorovi¢ and Kuli¢ 1996, 171). The tes-
tator is obliged to determine exactly which part of the property belongs to each in-
heritor but this should not interfere with compulsory portion of legal heirs
(Todorovi¢ and Kuli¢ 1996, 30). If this happens, a reduction of the testament takes
place, according to the judges in Municipality court in Vranje. Furthermore, the
same source added, these kinds of problems could be avoided if a testator precisely
determines which part of the property is being given to which inheritor or inheri-
tors, in the name of their compulsory portions. However, despite this a testament
could be easily disputed.

According to their forms, testaments are divided on the one hand on private
and public, and on the other hand, on standard and extraordinary (Todorovi¢ and
Kuli¢ 1996, 127). This paper analyses data based on court testament solely, in the
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forms of public and standard testament (Todorovi¢ and Kuli¢ 1996, 140-143). A
testament is considered public when it is made in participation of the state authori-
ties and standard when it is made anytime in all circumstances (Todorovi¢ and
Kuli¢ 1996, 127). My choice of the analyzed forms depended on the availability —
the testaments are kept in inheritance sources in Archive of Municipality court in
Vranje, and were handed over to me by the employees. Their Archive is not open to
public hence I didn’t have an open access to documentation and choice of the
forms. Nevertheless, the judges from Municipality court in Vranje dealing with in-
heritance stated that in practice, the most frequently used is the court testament.

Regarding the condition in making a testament, I want to emphasize that
civil law and legislation in Serbia do not recognize the so-called “joint testament”
(Todorovi¢ and Kuli¢ 1996, 127). Among other things, this means that a married
couple cannot make a testament in order to dispose of its joint property. This could
be done only at the individual level. A spouse can, according to this rule, dispose of
only his/her part of the property, that is, the part which based on conjugal rights, be-
longs to him/her. According to the court employees, there are frequent irregularities
regarding this matter. They stated that as the owner of property acquired in mar-
riage, in formal and legal way, only one spouse appears frequently, that is, a hus-
band. This however, does not give him the right to dispose of all the property ac-
quired in marriage. But, this is exactly what individuals frequently do, according to
law practice experts (Beljanski 1999, 117). This is not in accordance with the cited
law normative. I take this to be a consequence of the influences of customary law
on civil law.

It is important to point out that there is a normative regulating inheritance
witness, and it regulates, among other things, that all potentially interested parties
and their relatives cannot be testament witnesses (Todorovi¢ and Kuli¢ 1996, 169—
170). This means that in testament making, the closest blood and civil relatives and
their spouses should not be present. These regulations give a testament the status of
a secret document but only if the potential inheritors are not aware of the document
content or its existence. The practice shows this is the rare occurrence. Namely,
judges and lawyers point out that the closest blood relatives of the testator, despite
not participating actively in the act of making a testament, are frequently aware of
its content. This fact not only questions the document secrecy but also a correctness
of application of legal norms in practice. Regarding this issue, during my fieldwork,
I collected several interesting accounts by testators. Their accounts emphasize that
testaments are made in order to prevent conflict during inheritance among potential
inheritors; conflict prevention is also stated in cases when individuals have made a
division of property among inheritors during their respective lifetime (see Bogisi¢
1874, 357-358). Did a testament reach the desired goal — will be seen from the fol-
lowing.

The practice shows that testaments were made mostly by men. The reason
for this, I argue, is that immobile and mobile property are owned by husbands, that
is, fathers, while women own family property only in cases of widowhood and if
they have children who are minors. Important issues in testament making are also
age and health status of an individual. Based on the testators’ age, I conclude that
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the testaments were made by persons older than 60 in poor health. Old age and ill-
ness had influenced them to divide property in their lifetime. But, those were not
the only reasons that encouraged them to do so. I have emphasizes before that the
main aim was to prevent conflicts among inheritors during inheritance. Despite this,
practice shows that in almost all cases of inheritance based on testament, a level of
conflict among relatives was present. This is due to the ways by which a father
and/or mother had disposed the property among inheritors. This subsequence ques-
tions the testators’ account regarding the aim of the testaments. In order to clarify
things further, I cite one of the examples from the documentation of Municipality
Court in Vranje (a testament in inheritance data O—162/52):

A testament was made by a man born in 1877, from Vranje. He was a
trader. He made a testament in 1952, and he died in that same year. He
had two sons. The testament states he had distributed his property to
prevent litigation between his inheritors. The property consisted of: a
store (an estimated value of 150.000 dinars), storage (60.000 dinars),
vineyard (70.000), and mobile assets (100.000 dinars). The whole as-
sets were appraised, in 1952 when inheritance procedure took place, to
380.000 dinars.

The testator stated he had invested in education of both sons; one be-
came a trader and the other a priest. He lived in a joint family house-
hold with the son who was a trader. The testament also states that the
property increased in value during the commune. He divided his prop-
erty in such way that the son who was a priest inherited the storage
and half of the lot, while all the rest of the mobile and immobile prop-
erty went to the son he had lived with. The testament also stated that
the son trader is obligated to take care of the testator and his wife dur-
ing their respective lifetime and to give them a proper burial after-
wards.

However, the son who was a priest filed a lawsuit due to the violation
of his compulsory inheritance portion. The court, afterwards, adjudged
to him the whole storage and lot, not only half of it.

From these and similar examples, I concluded that a father, most often, be-
queathed the property to the son sharing the joint family household. It follows that
individuals act in accordance with customary legal norms. In this particular case,
the son who had lived with his parents and took care of them had the right to inherit
the whole family property or most of it.

Examples show that subjects of bequeath are house with the surroundings,
business premises and arable land. These are immobile and mobile assets, at the
time of testament making in ownership of the testator. Based on estimated property
value that was bequeathed and determined by court, I conclude that a testament, un-
like lifetime support contract, was not made only by wealthy individuals. That is,
economic value of the property was not of the utmost importance in testament mak-
ing. The same can be concluded also from the informants’ accounts — they decided
to make a testament because they didn’t need consent from descendants/potential
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inheritors in making the will. Besides, a testament also represented the optimal legal
form to dispose an inheritor of the property, that is, to dispose according to one’s
own will. However, the employees in judicature mentioned that in testament mak-
ing one should not forget that the easiest and safest way for legal inheritors to dis-
pute validity of the testament is precisely the violation of one’s compulsory inherit-
ance portion. Therefore testators should pay close attention to legal article allowing
easy dispute of the testament. Otherwise, it is possible that the last will of the testa-
tor will not be fully respected. And this is what had happened in the aforementioned
example- the testator did not specify which portions belong to the sons based on
their compulsory portion right.

I have already stated that legal norms do not oblige a testator to bequeath
all of his/hers property or most of it to a relative, i.e. relatives. However, practice
shows that individuals have done exactly this: they bequeathed all of their respec-
tive property to their biological or adopted children. In cases when there were no
biological or adopted children, testators would choose as heir a husband’s or wife’s
blood relative they had a good relationship with.

From the aforesaid it is clear that the testators when distributing their prop-
erty acted in accordance with customary legal norms, and that the testament
represented a solution in order to, through means of court, help beneficiaries to in-
herit the family property but in accordance with the principles of customary law.
These actions, as a consequence, had as a result a frequent elimination of the other
heirs, or substantial reduction of their inheritance portion. Based on this fact, we
can safely conclude that individuals made testaments aiming to avoid legal inherit-
ance level. This is supported by the following example (a testament in inheritance
data O—199/58, archived in Municipality Court in Vranje):

This case is about discussed inheritance based on a testament. It was
made by an 81 year-old man, from the village Lipovac. He was an
agriculturalist. The testament was made in 1956, two years before the
man died. The testament states that he made a disposal of his property
while still alive to prevent conflict among his heirs. His heirs were a
son and a daughter. The testament specified that the daughter would
get a field and some land while the son would get all the rest of the
mobile and immobile assets — farmland. It also stated that the testator
and his wife lived in joint family household with their son who took
care of them, while their daughter received 12 gold coins when she
got married. The father emphasized that the coins were his daughter’s
compulsory inheritance portion.

This example is one of those where a father bequeathed immobile assets to
his daughter, despite having son or sons. This of course is not in full accordance
with customary law, but if we look closer upon the whole situation, we can con-
clude that the testament was made with an aim to satisfy the basic principles of cus-
tomary legal inheritance. Namely, if we compare the value of the daughter’s inhe-
rited part with that of the son’s, we safely come to the conclusion that the daugh-
ter’s inherited portion is substantially smaller in regards to the son’s inherited por-
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tion. The daughter was given, according to the testator’s words, the amount equal to
her compulsory portion. It is obvious that the testator himself decided on the value
of her compulsory portion but at the same time, he equalized it with her inheritance
portion. The father’s action, by specifying the compulsory inheritance portion,
points out that he actually wanted to protect his son by being upfront about the val-
ue of the daughter’s inheritance portion. Based on this and similar examples, female
children, in cases when they had a brother, were given immobile assets as inherit-
ance in order to avoid legal inheritance, that is, in order to protect sons from daugh-
ters (see Nedeljkovi¢ 1940, 442).

I already emphasized the existence of the legal norm preventing married
couples from making a joint testament. Practice though shows the opposite is true —
which is of course against legal normative and points out to disagreement of the law
theory and practice. This represents just one of the examples I came across during
my fieldwork (Pordevi¢ Crnobrnja 2009, 78-222).

Usually, the testament is made by one conjugal partner, most frequently the
husband, wherein he bequeaths all the property he owns, regardless of the fact
whether he has the legal right or not to do so. Practice shows that the respective
heirs do not attempt to dispute the testament — in cases, for example, when the fa-
ther bequeathed to his son or daughter a portion of the family property which in le-
gal terms belongs to the mother, based on marriage rights. It follows that individu-
als even in cases of bequeath act in accordance with customary legal understanding
of joint property and inheritance rights of certain family members. It is possible that
the heirs, in cases when they want to dispute the testament, do not question inalien-
able (natural) right to the portion gained in marriage since there was an oral agree-
ment between a married couple about disposition of property. However, the men-
tioned practice points out that individuals rarely make a distinction between proper-
ty gained in marriage and the inherited one brought to the marriage, or the one they
have gained jointly with children. All property, regardless of the acquired ways, is
treated as joint, family property (Pordevi¢ Crnobrnja 2009, 48-87). The family
property is owned by the father, and it is inherited patrilinealy. Based on the data
within the local ethnological literature, the area of Vranje is not an exception re-
garding this matter (see Barjaktarovi¢ 1958, 267-273; Pavkovi¢ 1983, 41-46;
Pavkovi¢, 2003, 223-254; Panteli¢ 1991, 28-100; Gavrilovi¢ 1989, 43—71).

Hence, a notion of marital acquisition is a legal norm not applied in the
practice (Pordevi¢ Crnobrnja 2009, 67-70; Ibid. 156—157). This is supported by
those situations wherein litigation takes place among blood relatives of each of the
conjugal partners. The collected data show that these situations appear most fre-
quently when an individual, childless in marriage, gives away the whole or a part of
his/hers property to one of his/her blood relatives.

In the following example, the testator is a widow without children (a testa-
ment in inheritance data O—71/99, archived in Municipality Court in Vranje):

A woman made a testament in 1997, at the age of 67. She died in the
same year. She lived in Vranje. In the testament, she stated she is leav-
ing her house as an inheritance to the son of her youngest brother. He
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took care of her. However, the woman had two brothers and the older
one did not want to acknowledge the validity of the testament. He
considered he had more rights to inherit his sister’s property than her
nephew, since the sister had inherited the bequeathed property from
their father. At the end, the heir remained as wished, the son of the
woman’s younger brother. Namely, the litigation determined that the
woman’s older brother, after their father’s death, had inherited more
property than he had the right to, based on law. Therefore, he did not
have grounds to complain about violation of compulsory portion of
the heir of their property. Usually, the testament was made after one of
the conjugal partners died. The practice shows that the property, in
such case, was given to the relative with whom the testators had good
relationship. Such disposition of the property had as a consequence —
elimination of other potential heirs. Therefore, the testament was often
litigated. The relatives who complained about the testament pointed
out to the violation of compulsory portion. They had tried to assure
their own portion of the inheritance as legal heirs, based on the blood
relatedness with the testator. And, this is ironic — the testators who
made the testament did so in an effort to avoid legal inheritance level,
and those who litigated complained about violation of compulsory
portion — because it refers to the exact law article by which they had
been deprived of inheritance.

Based on the all above discussed, I conclude that testament making shows
an inclination to keep one’s property within agnatic kin group, that is, within the
testator’s blood kin. Certain lawyers also consider that the testament entered prac-
tice with an aim to keep an estate (Vilfan 1996, 260-261).

The effort to keep an estate within agnatic blood kin is also evident in sit-
uations wherein an individual, or a married couple, did not have children. Based on
the fieldwork data, an issue which could initiate acting against customary legal
norms of inheritance, is a conflict among the closest blood relatives. Only in such
situations were individuals willing to deprive a child or children of inheritance that
is, blood relatives who are legally entitled to inheritance. This is supported by the
fact that individuals bequeath property to affinal relatives only in cases when the
testators do not have descendants and when they are in conflict with the closest
blood relatives. It follows that testament inheritance takes place in accordance with
normative only when a conflict is present among relatives, that is, potential heirs.
Finally, we can also conclude that in testament inheritance, intervention of customa-
ry law into normative is considerable.

Testament making is present during the whole time period of the research.
Despite this, the court archive sources led us to conclude that individuals made tes-
taments mostly in 1950’s and 1960’s, rarely so in 1970’s and 1980’s. Judges and
lawyers relate this factual state to the contract on lifetime support, which in these
decades became intensified in reality (Pordevi¢ Crnobrnja 2009, 195-204). In addi-
tion, if we address legal regulative and norms which make bequeath easily disputed,
but the contract on lifetime support — almost indisputable, we can better understand
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why testaments appear only sporadically. Testament and contract on lifetime sup-
port make two separate legal instances; therefore, they could not have been inter-
changed. However, I do find similarities between the two. It is the matter of inten-
tion of the individuals who made them. Hence, it turned out that in fact, individuals
have chosen the appropriate legal form which allowed them a smooth realization of
patrilineal transmission of inheritable assets.

It turned out this time, like many other times before that individuals respect
legal norms to the extent necessary to conclude a contract and get done with inhe-
ritance procedure. That is, these examples have shown that individuals deliberately
chose those legal norms which allowed them to act in accordance with customary
law. That is why a family property, even in testament inheritance, is often inherited
in accordance with customary legal norms, which is, by its own nature, of a patriar-
chal character. Considering that it is being for the most part applied as well in court
practice, we can argue that in Serbia, both customary and civil laws are patriarchal
in their respective natures (Gavrilovi¢ 2010, 41-53). The results of my research,
presented only partially in this paper, led me to a conclusion that the differences be-
tween legal and cultural normative, that is, what is being regulated by law and what
we observe in reality, are expressed in considerable ways. All these pose numerous
questions regarding the current role of customary law within civil law and norma-
tive, as well as the role and influence of legislation in regulating social relationships
and solutions to a number of problems appearing during inheritance, which, in ef-
fect, represent a paradigm for the entire social politics and situation in Serbia.
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