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O OBOJ KIbM3n

O6jaB/peHn pedepary U3/I0XKEHN CY Ha HAYYHOM CKYIIy oAp>kaHoM y CpIICKOj akageMuju
Hayka 11 yMeTHOCTH 7. 1 8. HoBeMOpa 2019. ropune. ITocsehenn cy Cnobopnany Josanosuhy, jen-
HOM Off HajYIJIeIHNUj /X Hay4HNKa U mpodecopa YHUBep3uTeTa y beorpany, npencennuky Cprcke
KpasbeBCKe aKafieMuje, peKTopy YHuBepsuteta y beorpapy, nekany I[IpaBHor dakynrera, ypegHIKy
CpIIcKOT KIbJDKeBHOT ITIACHUKA, IPefICeIHNKY Y MOTIpeficeflHNKy MuHucrapckor capera Kpasbe-
BUHe JyrociaBuje, OCHUBa4y U IpefcesHuKy CpIickor Kyn1TypHor Kiny6a. Ha momuruakom cybemwy
onp>kaHOM jynma 1946. ronnue y beorpagy Crno6onan Jopanosnh je ocyben y oncycTBy Ha nBageceT
roguHa pobuje ¢ IPUHYTHUM pajjoM U KOH(UCKAIV]y L[e/IOKYIIHe MIMOBUHe. YMpo je y JIoHfoHYy
1958. rogyHe. Y IOpaTHOM IIEPUOAY CUCTEMCKH je ,,0pucaH n3 namhema“. Tpebaio ra je 3abopa-
BUTH, OHeMOTryh1Tu 06jaB/blBabe KIITA, ICK/BYYNTH I'a U3 00Pa3OBHOT CHCTEMa, LUTUpaT 6e3
HaBoDema 13BOpa. 3aTO pelleNlija BeroBor Je/la 3aXTeBa I0CeOHY IaXiby M HY)KHO ce OfiBUja Y
Bullle eTamna. [Jo4eTKOM JieBefieceTUX TOfiMHA IIOHOBO Cy y beorpazy o6jaB/beHa merosa cabpaHa
mena. Y CpIIcKoj akafieMujy HayKa U YMeTHOCTM 1997. rofuHe je ofp>KaH HayYHM CKYH rocBehen
Crno6opany Joanosuhy. Pexabumurosat je 2007. rogyae. 360T CBOT [iefia ¥ METOZE KOjOM je MICao
panose Cnobopan JoBanosuh je mocrao kameH Meharn 3a gpyurseHe u ucropujcke Hayke. [ToHOBO je
3a0KYIINO XY Hallle Hay4YHe ¥ KY/ATYpPHe jaBHOCTM, He OCTaB/bajyhy paBHOAYIIHUM ciefj0eHMKe
u kputndape. Of MpoIIZIOT HayYHOT CKyIa ofpKaHor y CpIICKOj aKafieMujyu HayKa ¥ YMeTHOCTI
IPOLLIIO je BUILIEe Off ABafieceT roguHa. Hayunm ckyr, oprannsosaH nosogoM 150 roguHa off pobemwa
Crno6opana JoBanosmha, Ipy>KNo je IPIWINKY Ja ce ca BpeMeHCKe AVCTaHIle, 3 HOBOT YITIa, cariefia
JoBanoBmheB 06MMHM HayYHM OITYC, KAO Y IIOJIMTUYKM V1 APYIITBEHY pafi. Y CAONIITEHIMA je TyMa-
4eH JoBaHOBMhEB JJONIPMHOC TEOPUjU pXKaBe, YCTABHOM IIPaBy, COLMONOrYj!, ucTopuorpaduju n
KIbJDKEBHOCTH. 3aK/bYUeHO je /A je HeOIIXOIHO 06jaB/bUBarbe HOBOT KPUTUYKOT M3/Iatha IIe/IOKYITHIX
nena Cno6onana Jopa"osumha.

Ypenuunu






I[TIO3JPABHA PEY

Tlanac, kaja nokpehemo o6enexaBame rogune nocsehene Crobopany Jopanosuhy, HucMo
Iy>KHM fla 61710 1mTa 06jaIlmbaBaMo, aay HeMa pasjiora fja MOHEeIITo M He TojacHuMo. Hanme, ipe
HEKOMKO roinHa, CpIIcKa akajieMyja HayKa I YMEeTHOCTM OJTy4uusIa je fia cBaky Tekyhy roguny
IIOCBETV HEKOM Off CBOjUX 3HAa4ajHMX YIAHOBA, Hajuelnhe, anu He ¥ HY>KHO Be3yjyhu TakBe ofryke
3a IIPUTOJIHE TOUIIIbNUIIE U jyOusieje, a 6e3 MKaKBe HaMepe MM IPUMICIIN Jla Y PeJOCTIeNy TaKBUX
obenexxaBara IIpaBM M BpefHOCHe Xmjepapxuje. VI Tako, mocne Joana I]Bujnha, Crojana Hosa-
koBrha n Muxanna ITerposuha, 2019. roguny nocsehyjemo Crno6onany Josanosuhy. OH je 6uo
y1aH CpIicKe Kpa/beBCcKe akageMuje o 1905. rofnHe, a ieH pefcefHuK ox, 1928. mo 1931. roguHe.
ITpodecop Cuma hupkosuh HaBoau ma My ce y ceectuy Togummaka CAHY koja mokpusa patHe
TofyHe, a Koja je objaB/beHa 1946. rogyHe Me HABOAM Ha IIPBOM MeCTY Kao HajCcTapujeM YIaHy
Akanemuje fpymtBennx Hayka. MehyTum, of Taga ma go cBoje cMpTi 1958. roiuiHe 1HeroBo nme
Cce He Ha/Ia3y HU Y jeJHOM TIperiely cactaBa Akaziemuje. Tex y 77. kiusu [ogmimaka Koja ce 6aBu
pagom CAHY y 1970. ropuswy, a mramma ce 1972, yBpiureH je Mel)y nmpemunyre u Haga/be TpeTUpaH
Kao ¥ CBU JPYTY MOYMBIIY YTAHOBH.

VckycTBo yKa3syje fja ce Hajehe 6uTke 61jy y mpeBojuMa Tonorpadckiux Mama, a HaKOH
cykoba Marse MOJMTHUKe 10 IPaBIJTY CAKPMBajy IMIHOCTH, IOCTYIIKe 1 forahaje HeonmxonHe 3a
pasyMeBame CMICIIA, OKPY>Xemba U KOHTEKCTa BpeMeHa. Damnatio memoriae Huje Halll U3YM, Majia
je v oBa CpeiiHa yMerIa Jja Taj IIOCTYIIaK 00M/IaTO KOPUCT.

Y npeoMm nornaspy Kmure cmexa n 3a6opasa, Mmtan Kyngepa onucyje gorahaj us ¢pebpyapa
1948. roamHe, Kafa ce [oTBany, Boba delkux KOMYHUCTA, ca 6aIKOHA IIPALIKOT 6apOKHOT JBOpIia
obpaha crornHama xmpazia rpabana. Y>kacHo je xmajiHo, najia cHer u KieMeHTHC Koju cToju n3a
IbeTa, CKIJIA CBOjy LIybapy U CTaB/ba je OPMYKHO roNIoITIaBoM 1 cTapujeM [oTBanmy Ha rnasy. Yetnpn
roavHe KacHMje KieMeHTHC, 03HaYeH Kao ,,0yP>KYjCKM HAIVOHAIMCTA M YYECHUK Y TPOLIKUCTIY-
KO-TUTOVICTUYKO-I[VIOHVICTIYKO] 3aBepy, O1Ba ONTY>KeH 3a M3Jiajy u, 3ajeHo ca ClTaHCKUM, OOelleH.
I[TponarangHoO ofie/berbe MIMa cajia IyHe pyKe IOC/a fja ra n30puiie 13 ucTopuje 1 cBux ¢ororpaduja,
yKpydyjyhu u ony sumcky ca [oTBanmoM, Koju Ha peTyIIMpPaHOj CMIV KOHAYHO CTOjU caM. AT,
TpeIIy U MPOIAraHHO Ofie/berbe 1 Ha CIIMIM O KOjoj TOBOPMMO, Ha I/1aBy loTBasna 3abopasiba jja
usbpuire KnemenTncosy my6apy. Tocriobe u rocriozio, Ha Kpajy KpajeBa, yBeK HELITO OCTaHe!

Topuue 1946. Cno6onan JoBaHoBuh je y ofcyctBy ocyhen Ha 20 ropuHa pobuje, rydbuTak mo-
JIMTUYKYX ¥ rpahaHCKMX paBa, KOHPUCKALV)Y MIMOBMHE U TyOUTaK Ap>KaB/baHCTBA. [0 cCBoje cMpTH
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1958. ropuHe Hehe ce Bpatutn y beorpap. U fa ra Hucy HeKe MHCTUTYIVje U TIOjeMHIIN OTUMAJIN
off 3ab0paBa, Kp3HeHa Kara Koja Ou TpajHO ocTasa Ha XMIIOTETUYKUM CIMKaMa BpeMeHa y KojuMa
je 6110 aKTMBHU Y4eCHMUK, YIIPKOC IIOKYIIajuMa Aa ce ca wux Crobopan Joanosuh usbpuiire nmm
MapIUHA/IN3Yje, BeroBa Cy fiefa, HOMMXUCTOPCKO yMehe jeHOT IpaBHMKA, ICTOPUYApa, KEbVDKeBHIKA
Y KpUTUYAPa, [ Ce y KOLITAL] yXBaTH 3a yIIe4aT/blIBO PAa3HOBPCHUM TeMaMa, a Jja ICTOBPEMEHO jaBHO
fienyje v Kao podecop u fiekaH I[IpaBHor dakynTeTa, peKTop YHMUBep3uTeTa y beorpany, mpencenHuk
Cpricke Kpa/beBCKe aKafieMIje, HeCTpaHauKy MoTIpencefHuK MuHucrapckor capeta KpabeBuHe
Jyrocmasuje ox 27. MmapTa 1941. roguHe, a IOTOM IPeCENHUK U NMOTIpeAcefHNK MuHucTapckor
caBeta KpapeBuHe Jyrocnasuje y n3bernmuumrsy. Ilonaspam, yBek Hewrto octane! OH je 3a cobom
ocrasuo 20 TOMOBa PYKOINUCa, 0 KojuMa he jeman npyru wian Axamemuje, Joan Ckepnuh, pehn ga
VX je HaIlMcao HajBehy cTunmcTa cBor BpeMeHa — Jja HabpojumMo camo Heke: [Ipyra Brajsa Muoma
u Muxanna, Ycrapao npaso Kpamesune CXC, Braga Munana O6penosuha, O cysepenoctn, Oc-
HOBU IIpaBHe Teopuje o ap>xaBu, Cprcko-6yrapcku par, EHrneckn napnamenrapusam, CBerosap
Mapkosuh, MakujaBeny, [Tonntnuke 1 npaBHe pacipase, YcTaBHO npaBo Kpamesune Cpouje,
YcraBoOpanutesy, uth. [laHac u y akTuBHOCTHMA Koje he crepntu, Cplicka akajjeMuja Hayka U
YMEeTHOCTH He y/Ia3) y HOMUTIYKEe HeCyIIaculle, OCyfe VIN pexaOunmnTalyje jefHOr BpeMeHa I
TI0jeaHaLA Y BbeMy (TO CBaKO Off Hac, aKo MMa IIOTpeby, MoxKe caM a ypajiyu; KoHauHo, 2007. rofuHe
Cno6opaH JoanoB1h je mocTXyMHO pexabunuroaH orykoM OKpy>KHOT cyfia y beorpapy, a mpecyzna
KOjoM je ocyhen Ha po6ujy 1 rybuTak yacTy IporiaiieHa HUIITaBHOM). AKafieMnja he mokymaTn
713, y3 IPEeTXO/iHe HAIlope IPYIUX y TOM CMMCITY, IOMOTHE Yy pacTepyBamby OMUTUIKIX MaI/IM ca
nodyeTka oBor obpahama u ykaxke Ha, II0 MHOTO 4eMy, Heynopenus omnyc Crno6ogana Joanosuha.
[Toxymrahemo fia ogamo mpr3Hae ie/y Halller MOYVBILIeT IpeicefHMKa, ocnobabajyhu My y oBoj
kyhu mMecTo koje My npunapa. Jep, Cro6opan JoBaHoBuh ce nnax, MCTHa IOCMPTHO, BpaTno Kyhu!

Y3 orpaHmMyema CONCTBEHOT 00pa3oBama, Moje IMYHO UCKYCTBO ca cnmcuMa CrobomaHa
JoBanoBuha 3acHuBa ce Ha Kwu3u Bohu dpanuycke pesonyunje, npe Buiie ox 50 roguHa, u, ca
HEOIIPOCTMBIUM 3aKalllibelbeM, Ha JeflHOM IIPUJIOTY 3a IIPOyYaBalbe CPIICKOT HAI[MOHATHOT Kapak-
Tepa, y KOMe caM, MaKO CKeIITMYaH IIpeMa KOJIEKTUBHIM IIPOIleHaMa MEeHTA/IINTeTa U KapaKTepa,
0CTao 30ymeH OIITPNHOM 3alaXkama. JIako CTIIOM IOKyIIaBa fja UCTpaje Ha YTUCKY MUpHOhe,
uMao caM ocehaj a ra je Ta BUBMCekuuja (Temko HajmasuM 60/pu u3pas) 6onena — u o, bonena
muoro! V xonuko je 6mo y npasy Joan Crepuja [Tonosuh y ctuxosuma: ,,Ko npesa pony nctuny
pehn, xyz je ma Hapon yun“. Konauno, nako Heko Moxke pehu fia ce pajyt o OIIITEM MeCTY, UMaM
noTpeby /ja yKakeM Ha IeroBo BepoBame jja he Hama 6ygyhHocT Hajehum femom saBucuTy ,,0p
CTeIleHa Hallle Kyn1Type®

Y TOM CMUCTTY, MOIMIM Bac Jia ¥ MOje pedn CXBaTuTe Kao eheMepHy enn30fy jeHor jyonreja,
a Jla moyeTak mpocnase roguHe nocsehene Cnobopany JopaHoBuhy cTBapHO 3aII0YHEMO YNTakHEM
IbETOBUX KIBUTA M CIIVCA, TY>KHU Jla Ce 3aMIC/IMMO U KaJla HaM Ce OIMCY Hac caMyx He cBubajy.

Brnagumup C. Koctnh
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YBOJHA PEY

Ilana 21. HoBeMOpa 110 cTapoM, a 3. leljeMOpa 110 HOBOM KaJIeH/iapy HaBpiIasa ce 150 rogmHa
o pobemwa Crnobonana Joanosuha, jenHor off HajBehyx Hay4HMKa, IVICALlA ¥ jaBHUX IMYHOCTH KOje je
CPIICKM HapOfi MMao Y IIpBoj onoByHM XX Beka. [loBofoM Te ropuibulle Halla AKajieMuja JoHerna je
OJUTYKY i IIpUpeNV OBaj HAYYHM CKYIL, KOju je mocBeheH eroBoM 6eCMpPTHOM VIMEHY U BE/IVIKOM JIETTy.

Axagnemnuja je u o cajia mocBehmBaa ofroapajyhy maxmy HaIlIMM BeTMKUM JbYUMA 1
HajyI/IeHMjUM CBOjUM Y4IaHOBUMA, ronyT JoaHa I]Bujuha n Crojana HoBakoBuha. A mpema
Cno6onany JoBanoBuhy oBa ycTaHOBa MIMa 11 Ioce6aH JIyT, jep ce ocie JIpyror cBeTCKOr paTa o mbera
Tewko orpemmna. Vako je y Akagemujy npumsbe jour 1905. roguHe, a leH IpefcefHuK 610 o 1928.
1o 1931. ropuHe, oH je 1945. 3a Akafemujy npectao fa noctoju. Tako Beh y 52. kwusu [oguuimaka
Cno6opan JoBaHoBuh Huje HU IOMEHYT, Kao Jja HUKaja Huje 1ocTojao. [Ta Hu mocie weroe CMpTH
12. petrem6bpa 1958. rofHe, BHEroBo MMe ce He HaBOAY Y IIONNUCYMa IPeMIUHY/INX WiaHoBa. Tex y 77.
kmu3u Jopummaka, Koja je n3Bemraana o pany Akagemuje y 1970, a o6jasbeHa je 1972. roguse,
FeTOBO MMe IIPBM ITY T Ce 110jaB/byje Ha CIUCKY NIpeMIHYINX 4iaHosa. Tako je Cro6oman JoBanosuh
CKOPO CeflaMHaeCT FOfIHA y OBOj YCTaHOBM JJOXKVB/baBao damnatio memorie, OCyfly Ha 3a00paB, Koja je
CBOjeBpEMEHO IIPAKTIKOBaHA y IpeBHOM PuMy kao 6picarbe 11 CBUX aHasla KOjY CY Ce YPeIHO BOLVIIN.

Y camoj AxajiemMuju 1ocTojana je v mioda ¢ koM Crnobonana Josanosuha y 6apemedy, kojy
je napapuo Hophe JoBanosuh. OHa je, Ha’KaMOCT, YHMINITEHA, a/IM je cayyBaHa beHa Gpororpadja.

To, mehyTum, Huje 6uo cBe yeMy je Crrobonan Joanosuh mocse JIpyror cBeTckor para 61o
usnoxxeH. [lana 15. jyna 1946. ronuse Ha cybhemy Jparopy0y dpaxku Myxannosuhy u jou mecHaecTo-
puny onryxennx, Crobopan Jopanosuh je ocyheH Ha kasHy /Inea c1o6ofie ¢ IPYHYAHUM PaioM
y Tpajamy of ABajeceT TOfiHa, IyOUTaK MOUTUYKUX M IOjefuHNX rpabaHCcKuX mpaBa y Tpajamy
Off leceT TOAMHA, KOHPUCKAIIN)Y LeIOKYIIHe IMOBIUHE U Ha TYOUTaK Ap>kaBbaHcTBa. HaMma jemuno
0CTaje Jja ce MMTaMO KaKBOM je TO IIPMHYAHOM Pajiy cTapal of 77 TOAHa MOTao 61Ty n3noxeH. To
je 3ampaBo 610 U K/bY4HM pasJior 300T Kojer ra je u AkajieMuja HOABPITIa 3a00paBy.

boj, mebhyTnm, Huje 6110 HeyropHo fja 11. HoBeMOpa 1948. rofyuHe ak/IaMaIyjoM — jaBHUM
IIacameM — npornacy Jocuna bposa Tura 3a cBor nmoyacHor wiaHa, a ja Moury IIujage 14. HoBem6pa
1950. n Exsapna Kapaema 17. menjem6bpa 1959. ogmax nsabepe 3a pefjoBHe 4IaHOBe €3 MKaKBOT
IPUIIPAaBHUYKOT CTAXKA.

Cpeha je nmak 6ma mto je Cno6oman Josanosuh ocrao y Jlonpony. VHaue je Morao mpohm
Kao akageMyk Mmoo TpusyHar, koju je HoBeMOpa 1944. rofune 6e3 nkaksor cyhemwa youjen, a
Jla HMKaJla HYje OTKPMBEHO IJI€ je MTOKOMaH.

Huje, mehytum, camo nme Cro6onana Jopanosnha 61710 mpekpuBeHo BesioM 3abopasa, Beh je
JIyTO BpeMeHa 0110 3a6pambeHO 1 M3[jaBambe CBUX HETrOBYX CINCA, O YeMy je BOAIIIA padyHa OHJAIIba
UJIeOIONIKA >KaHIapMeplija, OJITYeHa Y KOjeKaKBMM Ujieo/IoIKM koMucrjama. Ho, 360r HeoBo/bHe
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OyZHOCT, 1 TAKBMM >KaHJjapMIIMa ITOHeNITo IpoMakHe. [ogune 1963. y uspawy Maruiie cpricke u
Cpricke KibVDKEBHe 3afipyre 00jaB/beHO je KalnTaaHo fieno CpIICKa KIbVDKEBHOCT Y CTO KIBITA, Y KOjeM
je jemHa Kibura cafipkaBajia KibybkeBHe pajjoBe Crnob6ozana Josanosuha. To je 610 cTpamas npecryn,
a cy npupebusaun e Kipure KamTurosany. Kaja ce, nmak, 1971. rofyHe 0jaBWIO APYTO U3/Iake OBOT
niera, Kibyra Crro6opana JopaHoBmha je XMTHO IOBY4YeHa U3 LIITaMIIe, @ Beh OTUCHY TV Tabaly YHUIITEH.
ITocnenmwy ynH oBe mocMpTHe cTpaauje Crobomana JosaHouha oyrpao ce moyeTkoM pedpyapa
1985. ronuHe Kazia je, mop npepcenHnuTBoM Crobopana Muomresnha, Ipamckn komurer CaBesa KoMy-
HicTa Beorpaga orenno a 6u nsgaBame cabpanux gena Cro6onana JopaHoBrha 610 HePUXBAT/bUB
YIH, TIOLITO Ce PaJii O ,,KIbJUTraMa IIpeficefHIKa OUBIIIe eMUTPAHTCKe BJIajie ¥ PaTHOT 3/I0YVHIIA Yju je
MMHICTap Bojcke 6o [Ipaxka Muxamnosuh®. Tor TpenyTka Cro6opan Muomesnh usriena Huje 3Hao,
U 'y TOMe je MOXK/Ia IIPCT Cyfi0MHe, Ia Hije caMo y cykoOy ca ciobopioM Beh 1 ca 4oBeKOM KoMe IyTyje
CBOje jeMMHCTBEHO MMe. A KaJia je jefHOM IIpOITIefao, He CaMo OKOM Hero 1 gyxoM, Cro6ogan Muo-
meBKh je CUTypHO 3aI1a3mo Jja UMa MHOTe MMerake, Crobonané, u aa o eno nme (Co6omaH OLHOCHO
CnobopaHka), Koje My je KyM Ha KpIITeY a0, U [PYTY POAUTE/bY pajio HafieBajy CBOjoj Aeln. Y TOM
MHomTBY C1o60/aH4 jefaH je MOpao 6UTH IIpBY, POJJOHAYETHMK TOT pacejaHor ceMeHa croboze. Taj
IPBY MMemaK cioboze 610 je Crnobonan Joanosuh. heros orary, Bragyumup JoBanosuh, kao Benmkn
HOK/IOHVK /I1bepainsMa 11 HajIIo3HaTHjer MubepayHOr MUCIVOLA IeBeTHAeCTOT Beka, [lona Crjyapra
Mua (John Stuart Mill), >kenteo je ja u uMeHMMa cBoje fielie U3pasu cBoj mbepanuu credo. V xao mTo
je Mu cBoje rmaBHo feno Hacmoyo O crmobopy, Tako je n Bragumup JoBanoBuh cBoM cuHY fao nme
»Cnobonan®, a cBojoj khepu ,,IIpasaa“ IIpBo mMe ce IOTOM BpJIO JIETIO 3aIaTUIO, HOK APYTO HUje, Bab-
fia 11 300T Tora ILITO y HAIlleM HapOAy IIPaBAo/byOMBOCT HEMa OHaj >Kap KOju MMa clo60f0/byOnBOCT.
Hamnocrnetky, kako he 0 MHOTMM Bui0BMMa HayYHOT U KibVDKeBHOT fiena Crro6ofaHa JoBaHo-
Buha 6uTK peur Ha OBOM CUMIIO3UjyMy, ja hy camo joir Hemto pehn o weroBoMm je3uky. Unrajyhn
nax/puBo Bohe @paHiycke peBonyIyje, y IOIIeRy KIBIDKEBHOT je3MKa BeroBo Hajoobe f1erno,
IPUMETHO CaM jeflHy HeoOMYHOCT. Vako HaBoaM MHOTe (ppaHIlyCKe PeBOMYIMIOHAPe, OH HIjeHOT
JIOCJIOBHO He LIMTIPa Hero caMo apadpasupa mberose pedn. 3ak/bydyo caM Jja je TaKO IIOCTYIIa0 ¥
BepM Jja 61 JOC/IOBaH IpeBof ¢ GPaHITYCKOT je31Ka HapyIIO KOXePEeHTHOCT BeroBOT KIbVDKEBHOT
ctuna. A oH je ¢ borganom ITonosuhem 6mo TBOpal] 4yBeHOT 6€0TrpafICKOT CTH/IA, KOjUM CY IICaIN
u MHOTM capaguuiy CpIICKOT KEbVDKEeBHOT I/IACHMKA.
Taxobe cam 3amasmo ga, MaKo je M3BPCHO 3HAO (PpaHI[yCKM U HEMauKl, a BeoMa o6po
U eHITIecK) je3uk, Cro6opan JopaHoBuh HU jeaH cBOj paj HUje 06jaBMO Y MHOCTPAHCTBY HEro
VICK/bYYMBO Ha CPIICKOM je3MKY. 3a Ibera je je3uK 610 jeAIHO CPefiCTBO KOjUM Ce MOXKe TIOCTATH
CBeCTaH CBOje MHVBUAYATHOCTH. A 4OBEK CaMo je[{HOM je3MKY y IIOTIYHOCTH IPUIIaJa, YaK MaKo
KacHMje 06po Hay4y MHOTe JpyTe jesuKe. Jep, CBAKM je3VK je 0COOEH y30p MUII/bEHHA, I1a OHO LITO
Ce IPOMMILJbA Ha jeHOM je3UKY, HUKa/la C€ HE MOKE Ha MICTV HAa4MH IIOHOBUTH HA IPYTOM je3UKY.
Y3 10 je Cnobopan JoBaHoBuh 06pO 3HAO 12 je je3anK BeoMa BaKHO 00e/e)Xje HallVIOHA/THOT U/IeH-
TUTETA, I1a Jla CTOTa CBY MV MOPaMO TOBOPYTH 1 IIVICATU HAILVM VI3BOPHIM je3VIKOM, Koji je ounmurheH
oy cBux nosajmuna 1 tyhuisa. IIITo je je3ank uncTuju, To je  npupoxHMju, 6ai Kao u jesuk Crobonana
JoBanoBumha. VI caM0 TakBIM je3MKOM jeilaH Hapof, MOXKe JOCTMNY HAIMOHA/THY CAMOCBECT VM OCTBAPUTH
cnoboxy, Kojy je cBOjuM MMeHOM o/mr4asao u cam Crnobozan JoBanosuh.

Kocra YaBomikn
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CTPAHU YTULIAJV HA TEOPU]Y IPKABE
CJIIOBOJAHA JOBAHOBIRA

TAHACHJE MAPVMHKOBU'R*

Caxerack. - Omnyc CrobonaHa JoBanouha y>KuBa Hellofie/beHO MOMITOBAbE HE CAMO Y
YCKO-CTPY4HMM, Beh 1 IMpuM pyLITBeHNM KPyroBUMa y Hac. Vmak, [Ip>kaBa, Koja lberoBO KallUTaTHO
TIe/I0 Ha I07by IIPaBa 1 MONMUTUKE U ICTOBPEMEHO HajsHa4yajHUje TEOPIjCKO OCTBAPEIbE O IP>KABU JIO
cajja HaNlMCaHO Ha jy>KHOC/IOBEHCKMM je3M1MMa, OCTaja je He,OBO/bHO aHa/IM3MpaHa.

JemHO off mMTama Koje 3acIy’Kyje MoCceOHY MKy jecy U CTpaHu yTuaju Ha JoBaHoBuheBy
Teopujy fip>kaBe. BaykHO je 3HATM He caMo Koje IIKOJIe MUILIJbeHa ¥ UCTAKHYTY TeOpeTUYapy Ap>KaBe
U IIpaBa Cy OOMMKOBA/IN IeTOBO CTBAPA/AIITBO, Beh U y KOM ITOITIefy, Y KOjoj Mepu U Ha KOjy Ha4uMH,
anmy 1 360r Yera Oalll TM YTUIAju, @ He HeKM APYTU. YCITyTHe olleHe 0 JoBaHOBMheBUM TyXOBHUM y30-
pMMa Koje HalasuMo KOJi jefHOT Opoja HalllMX TeopeTudapa ynyheHnkKa y meroBo Jeno cBofie ce Ha
TO Jla Ce OCIaba0 Ha HeMauKy HayKy, HapounTo Ha [layma Jlabanpa u Teopra Jenmunexa. Mehytum, n3
HaBeJleHUX pafioBa ce He BU/IM Ha YeMy ITo4YMBa IOMEHYTH 3aK/by4aK, HUTH Ce Jajy SPYyTU OfTOBOPU
Koju 61 HaM Omke ocBeT/IMM /K 1 genmo Crnobomana Joanosnha.

Y oBOM pajiy HACTOjMMO Jja UCTPAXXVMO HaBefleHa MTNTaba, OrpaHnYaBajyhu aHanusy Ha MeTOf,
IpojeKaT 1 OCHOBHY JOKTPUHY Teopuje ApxkaBe Crobonana JoBanosuha.

Kmwyune peuu: fp>xaBa, IpaBHa Teopuja, COIMjalHa TEOPH]ja, JOKTPMHA O IPABHOj IMYHOCTH
Ip>kaBe, HEMayKa IIKO/IA IIpaBa

1. YBOJI

Bumectpanu nosHaBaal ApyIITBEeHNX HayKa I CTBapajal] Ha TOM 1osby, Crnoboman

JoBaHOBMIA je cebe cMaTpao IpeBacXOfHO TeopeTUIapeM pyKaBe, OfHOCHO IICLIeM IPaBHMX
U TIOIUTUYKUX pacnpasa.' VI3 obmacTy mpaBa U HONMUTUKE OCTABMO je KAlUTATHO JejI0
Jprasa Koje je He caMO IErOBO Haj3HaYajHMje OCTBAPEIbe U3 IIPAaBHO-IIOUTUYKIX HayKa,
Beh 1 HajsHauajHMje 1e/1o O Ap)KaBM 10 cajia HAIMCAHO Ha jy>KHOCTOBEHCKUM je3UIIMa.
Ynpkoc cBeMy TOMe OHO jeé OCTaJI0 HeJOBO/bHO aHAMM3YMPAHO U IO CajJja Hije JOXXUBEIO

* PemosHu nmpodecop ITpaBHor dakynrera YHuBepsurera y beorpany
' Pagosan Camapimh, ITucyu cpiicke ucitiopuje IV, Ilpocseta, Tepcur, beorpan 1994, 114.
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HYje[[Hy MOHOTPadCKy CTYANjy Y K0joj 6 6110 IIe/IOBUTO M TeMe/bHO carjefiaHo.” TakaB
opHoC mpema /[pxasu yTonuko Buiie nsHeHabyje mro omyc Cro6opnana Jopanosuha
yK1Ba HEIOJle/beHO NOLITOBAbE He CAMO Y YCKO-CTPYYHMM, Beh U MMpKUM ApyIHITBEHUM
KPYTOBMMa y HaC.

JemHo of muTama Koje 3acayXyje Aa Oy/ie MaXX/buBO MCTPAXKEHO jecy U CTPAHU yTH-
I1ajil Ha BETOBY TeOpHjy Aps>kaBe. BaykHO je 3HATVM He caMo Koje IIKOJIe MUII/berha, CTPaHe
HayKe 11 TeOpeTU4apy ipyKaBe 1 IIpaBa Cy JYXOBHO 0O/IMKOBA/IN HBETroBO Jieno, Beh 1 y koM
HOTTIeNy, Y KOjoj Mepy U Ha KOjJ Ha4MH, a/in 11 300T yera 6amr T yTULaju, a He HeK! APYT.
Hanme, Cno6opan JoBanosuh je m3y3eTHO oOpo IT03HaBAaO MHTENEKTYa/IHA CTPYjamba I
B/1aziajyhe Teopujcke KOHIIENITe CBOra BpeMeHa I PEJOBHO O BbJIMa M3BELITaBa0 HAIIlY jaB-
HOCT, Te 1eT0Ba OTBOPEHOCT 32 jeflHe 11 3aTBOPEHOCT 3a IpyTe ujieje U IpaBIie HUKAKO Huje
6una crydajaa. OBo nuTame YTOMNKO BUIIE TOMNIA AYX YKOIMKO Ce ¥Ma y BUAY eroBa
HeoOMYHa PajjO3HAJIOCT U PETKO OOTaTCTBO HErOBUX IOI/IENA.

[TosHaBame MHTeNEKTYyaTHNX KOpeHa Teopuje ap>kaBe Crob6osana Jopanosuha omo-
ryhaBsa ia ce 60/be OCBET/IE HeTOB JIVK Y [IEJI0, /I ¥ IIpeMeT HerOBOT M3yJaBamba — JpyKaBa.
VcimrBamwe nyxoBHOT 3ateha JopaHoBuheBe HayKe 0 ip)KaBy yKa3ahe Ha leroBe TeOpMjcKe
y3ope 1 1y6/ba IpaBHO-IIOJIMTUYKA CXBaTama. [IoNyT cBake KOHTEKCTyaIHe aHA/IU3e, I
oBa he omoryhutu na ce nmakiie pasyMme BeroBo fIefio, y4erha ¥ KOHLIEITI KOji CY Y IbeMy
n3noxeHn. OBO yTONMKO Ipe LITO YIPKOC JoBaHOBMNEBOM Hapy 3a M30LITPEHO JTOTUIV-
pame, IeroBa pasMaTpama HUCy 6ma muuieHa ofpehennx npornspeunoctu.’ KonauHo,
cBecTpaHMju Horneq Ha JoBaHoBMheBy Teopujy ApskaBe gonpuHehe 60/beM pasymMeBamy
caMe JIp>KaBe Kao IIpaBHe OpraHu3alije ¥ JpyIITBeHe IPyIle, IITO je YTOIUKO 3Ha4ajHuje
aKo ce 3Ha I je Hallla HayKa O ipyKaB) HEJOBO/bHO pa3BujeHa.’

VcTuHa, yCITy THe OLleHe O CTPaHMM yTHLajiMa Ha JoBaHOBMNEBO yuerbe O IpyKaBy Hajla-
31IMO KOJI jeffHOT OpOja HalllX TeopeTndapa yiyheHnka y mweroso fieno: Pagomupa [, Jlykuha,’

* BpenHu pafioBu Koju Cy 1o cafia Hanucanu o gerny Cro6oznana Joanosnha o6pabyjy merosy Teopujy
Ip>KaBe, a/i He 3aceOHO 1 McLpIHO, Beh Kao jenHo of nurama: Jauuno H. bacra, Ileii nukosa Crnobogana
Josanosuha, Cnyx6eun nuct CUT, Beorpan 2003; Anexcaugap ITaBkosuh, Cnobogan Josanosuh - jegan
HeceHIiUMeHTHANAaH UPUCIYH HOAUTHUYY, PYTO U3MEbEeHO M3fakbe, BubmmoTeka OMNTHKA U IPYLITBO,
Beorpan 2008; Bopuc Munocasmesuh, Cnobogan Josanosuh - itieopuja, bankanonomky nactutytr CAHY,
beorpap 2017.

> II. H. Bacta, 60-61, ykasyje Ha HemoyMulie 1 Telkohe Koje 13a3uBa JoBaHoBuheBa Teopuja 0 IpaBHOj
JIYHOCTY Ip>KaBe.

* . H. Bacra, 35, nucrtude konTpact usmeby naute reopuje n ¢pumozoduje mpasa y 3HaKy nperopopa
¥ Hallle 3aII0CTaB/beHe I OCKy/{He Teoplije ApKaBe.

> Pagomup JI. Jlyknh, ,,[deno Crobopana Josanosuha®, Mcimopuja sionuiiuvukux u apasHux ieopuja
(Cabpana gena Ip Pagomupa [I. Jlykuha, Tom 9, yp. Panko Cumosuh), 3aBop 3a yiibeHnKe 1 HACTaBHA CPECTBA,
Beorpaycku uspgaBauko-rpaduakm 3aBog, beorpay 1995, 578-579.
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Muoppara Josuunha,® [Januna H. bacre,” u Anexkcanppa ITaBkosnha.® Meby muma mo-
CTOj jefIHCTBEH CTaB O IPeBACXOHOM YTUIIajy HeMadKe LIKOJIe IIpaBa, mororoso [Tayna
JTabaupa (Paul Laband) u Teopra Jenuneka (Georg Jellinek). Mo>xe ce mpounTtaTtu 1 TO jja
JoBanoBuhesa /JJpiasa 4y Ha CTaHAAPHO J1E/I0 Y TPaaMLyju HeMadke Staatslehre mkorne.’
MebyTnM, 13 HaBeeHUX pajoBa ce He BU/Y Ha YeMY Ce 3aCHVBA IIOMEHYTU 3aK/by4aK.
VictuHa JoBaHoB1h ce YecTo mo3yBa Ha OBY [JBOjMIlY HEMAYKMX JPXKaBHOIIPABHUX IHCa-
I1a ¥ IOTOTOBO pa3MaTpa KOHIEIITe KOjuMa Ce OHM CTyXKe, a/l)i OH PeJOBHO IIOJIEMUIIIE I
ca Jleonom [urujem (Léon Duguit), Xancom Kensenom (Hans Kelsen), OToom Majepom
(Otto Mayer) n npyrum cBojuM caBpemeHuruma. Ilpu tome, JoBaHoBuh Hur/e He n3maxe
CBOj TeopujcKM credo, Te ce 0 BeroBoj IpUIafHOCTU ofipeheHoj KoM MUIIbemba MOXKe
3aK/by4YMBATH TE€K IOCPEHO, ITAXK/bYBYUM NOpeherbeM berope HayKe O pXKaBl ca CTPAHUM
HayKaMa Ha Koje Ce 0C/Iamao.

JemaH op pasjora 3aIlTO CTPaHM YTUIIAjU HUCY OV CBeOOyXBaTHUje carylefjaBaHn
BEpOBATHO je 1 Taj IITO je Hajuemrhyu mpefMeT aHanu3e JopaHoBMheBe Teopuje ApKaBe
IEHO YeTBPTO 1 NOC/IeNIbe U3/Iatbe, Koje He caMo Jja HeMa (yCHOTe, Kao HUjefHO IIpe TOora,
Beh He caip>ku HM TIperyieli KIbVDKeBHOCTY Ha Kpajy CBaKe I1aBe. Y HbeMy je KIbJDKEBHOCT
cabpaHa Ha Kpajy fiena.'’ Y mpeTxofHUM U3famuMa, MehyTuM, KibIHKeBHOCT ce HaBOAM Ha
Kpajy cBake IVIaBe, a cpehe ce 11 Ha Kpajy I0jeAMHNX [IOI/IaB/ba YHyTap rnasa.'’ Ta OKOHOCT
3HATHO OJIaKIlIaBa Tparame 3a JoBaHOBMNEBUM TEOPIjCKUM Y30pUMa.

I3 Tor pasyora mpeaMet Haurer paga 6uhe Tpehe nsmame Josanosuhese Teopuje
Ip>kaBe Koje je 06jaB/peHo 1922. roguHe nop HacnoBoM O gpiasu — 0CHOBU jegHe HpasHe
weopuje. ITpsa nBa nsmama cy usanuia 1906. n 1914. ronune, HacnosbeHa OcHosu tipasHe
ifieopuje o gpiasu, C TUMe LITO je APYTO U3Jame, KAKO Ca3HajeMo U3 IIPeiIroBopa ayTopa,
»TpU 4eTBpTUHe [...] Hamucano nsHoBa“. Jlakie, Tpehe nsname je nmocnenmwe y KojeM ce
KIbYDKEBHOCT HajIasyl YHYTap IJIaBa I IIOIVIaB/ba, M OHO je JOIyeHo, n3Mebhy ocranor n
Keni3eHOBOM TeopujoM Ap>kaBe U TeOPUjOM IIpaBHE CYBEPEHOCTH, IITO je Off HEIIOCPeJHOT
3HaYaja 3a pasyMeBame JoBaHOBUNeBe KOHIIeNIMje Teopuje fApxKaBe. OCuM Tora, Iperien

¢ Muwuogpar Josuunh, ,Bemnkn npasuu nucan’, y Muogpar Josuunh (yp.), Cnobogan Josanosuh -
nu4Hocii u geno, CpIICKa aKafieMija HayKa 1 yMeTHOCTH, beorpap 1998, 417-419.

7 1. Bacra, 38-39.

8 A. ITaBkosuh, 80.

° Ibid.

10 Cnobopana JoBanosuh, Jpsasa (Cabpana fena Cno6onana Jopanosuha, Tom VIII, npup. PagoBan

Camapuyuh u JKusopag Crojkosuh), beorpancku uspaBauko-rpadgudxy 3aBog, Jyrocnasujamy6nuk, Cprcka
KIbJDKEBHa 3a/ipyra, beorpap 1990, 511-514.

"' Vop. Cro6onan Josanosuh, Octosu tipasHe tieopuje o gprasu, Kisvokapruua Teue Kowa, Beorpan
1914; Cno6opan Joanosuh, O gpicasu — ocHosu jegHe iipaste iieopuje, Tpehe mpernefano n fomymeHo
usgame, V3maBauka kiypkapana leme Kona, beorpanm 1922.
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KIbYDKEBHOCTI, IIpeMa peduyMa ayTopa, Takobe je JOIymbeH HeKVM Off I/IaBHVjUX Je/la Koja
cy objaBbena y nepuony usmeby 1914. u 1922. rogune (,,IIpenroop ka rpehem nsgamy).

Pasrnor pa ce 3aycraBumo Ha TpeheM m3pamy je 1 Taj IITO y 4eTBPTOM M3fABY, Jp-
JHasu, Koja ce 1mojaspyje 1936. ropnHe, JopaHoBMh OCTaB/ba TEKCT CBOje TeOpuje ,,OHAKaB
Kakas je o6jaBben 1922 Haume, JoanoBuh ykasyje Ha TO /ja IIOpaTHe Teopyje 1 yCTaHOBE
3Haye IpeBpaT y Ap>KaBHOM IIPaBYy U Jja Ce€ HOBE ITOJIUTUYKE UME0/IOTHje ¥ HOBU AP>KaBHU
TUIIOBY C MYKOM B€3Yjy 3a IIpeipaTHY, IIPaBHY AP>KaBY KOjy je Ipoy4aBao y CBUM paHMjM
uspamuMa. OTyza, objaimasa JopaHoBKh, HI BeMy Huje 6110 Moryhe yHeTI y CTapy TeKCT
HOBe I1Jieje, a JIa ’heTOBO JIOTMYKO jeAMHCTBO He Hapyum. Mehytnm, ,,a untaory He 61 6vm
HeobaBelITeHY O HOBOM CTalby CTBAPU Y Upakcu Y TeOPUjU Sp>KaBHOT IIpaBa‘, JoBaHoBuh je
JI071a0 ,HOB OfIE/baK Yy KOMeE Cy IIper/iefjaHe II0paTHe YCTaHOBE U Ugeo/ioiuje OHNX Ip>KaBa Koje
CTOje Ha 4eJTy eBpOIICKOr nomuTnyKor passutka“ (,IIpegrosop®, kypsue T. M.). Taxo ce y3
nocrojeha Tpu nena — ,,ITojam gpxase®, ,,[IpxaBHe pyHKIMje“ u ,,J]p>kaBHa opraHusanyja“
— jaB7ba 1 4eTBPU [0 ,IlopaTHa Ap>kaBa“ y K0joj Cy M3/I0>KEeHU HOBY [IPYKaBHYU TUIIOBU KOjI
ce 'y ToM TpeHyTKY pabajy.

Kao mTo je Beh pedeHo, y Jlpscasu je per/ien KibVDKeBHOCTY 00jeVIEbeH Ha KPajy Jiera,
ILITO OTE)XXaBa Tparame 3a CTPAaHNUM yTHIajuMa y ,,[lopaTHoj pxaBu®, Te ce orpaHN4aBaMo
Ha aHa/M3y Tpeher nsnama JoBanoBnhee Teopuje ap>xase. Vima, mehyTnm, jor jeman pasmor
KOj OllpaBAaBa OBaj Haul MeTofcky 4yH. Beh us ,,IIpegropopa®“ yeTBpTor nspama jacHo
je ma ce CmobopaH JoBaHOBMA 3HaYajHO ya/bUO Off JOTMATCKOT M3y4yaBama ip)KaBe Koje y
Hemaukoj n @paHIlycKoj Bo)KuB/baBa O/cTaBe TPeHYTKe KpajeM AeBeTHAeCTOT U TI0YeTKOM
JIBafieceTor BeKa, a Koje, MHaue, JOMIHIPA Vi IbeTOBO TeOPMjOM Ap>KaBe, 3aK/by4HO ca Tpehym
usgameM. Iberoo 6aBibembe ipakcom U ugeonoiujom IIopaTHe p)KaBe 3HAUMIO je AUPEKTHO
Hamymrame J/labaHgoBe Iperopyke fia ce TeopeTnyap Ap>kaBe MOpa 4yBaTy CITyLITAamba Ha
HUBO MOJIMTIYKE JKYPHAIICTUKE,'” U IIpUXBaTabe IOMNTHUKOIOMIKOT METOAA Y YCTAaBHOM
IIpaBy KOjU IPUCTYIIA JP>KaBYU M IPaBHUM VHCTUTYIVjaMa Kao ,)KMBMM CTBapHOCTMMA"
KOje ce MOTY CIIO3HATH jelNHO Y3 3Haba IOMNTIIKE VICTOpHje, conmonoruje u dpunosoduje.'

[Iponsnasu fa Teopuja ap>xaBe Crobonana Jopanosuha, Koja 6 6mta carjefana He
camo u3 yria Jpiuase, Beh v Apyrux meroBux Aena,'* sacysxyje cBeobyxBaraH 1 Ipogy6/beH
MoHorpadckm 3axsar. VIcTo, Majia y Mamb0oj Mepy, BaKI 1 3a MICIIUTYBabe CTPAHNX YTHUIIaja

12 Paul Laband, Le droit public de 'Empire allemand, tome I (traduction de C. Gandilhon), V. Giard &
E. Briére, Paris 1900, 5.

3 Iberoso nosupame Ha Kwure Barthélemy, La Crise de la Démocratie contemporaine, 1933, u Mir-
kine-Guetzévitch, Les nouvelles tendances du Droit constitutionnel, 1936, cBefo4y 0 TOM METOIOJIOLIKOM OOPTY
(dpxasa, 512).

" ,Kao Teopernyap gpkase 1 mpasa, Cro6omaHs JoaHoBuh je ycTaBHA U 3aKOHOJABHA IUTAba IPOY-
JaBao I y CBOjM MCTOPUjCKMM CTYZIMjaMa, TAYHUje: OH je CBOje OI7Iefie, pacipaBe ¥ MOHOTpaduje MCTOPHjCKOT
cafip)kaja y 3HATHOj MepY TEMe/bIIO Ha pa3MaTparby [INTaka yCTaBHOCTI 1 3akoHogascTBa‘. P. Camaprmh, 119.
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Ha beroBy Teopujy gpkaBe. OHO 3axTeBa Ja ce CBAaKO IIOI/IaB/be TeOpHje 3aceOHO aHamu-
3Upa, a IOTOM U YHOPEeJY jefHO C IPYTUM. Y OBOM pajly je IPOCTOP 3a TO CYBMIIIE CKYYeH,
Te hemo ce orpannYNTH Ha M3y4aBale METO/A, IIPOjeKTa U Haj3HaYajHNje TOKTPUHE — O
IIPaBHO] IMYHOCTY Ap>kaBe — JoBaHOBUheBe Teopuje npkase (3). Ho, ja 61cmo pasymenu ta
H1Tamba I0TPeOHO je IPETXOTHO Yy HEKOJIMKO IT0Te3a OCMKATH eNoXy Y Kojoj je JoBaHoBuh
cTBapao (2). Pax ce 3aBpiIaBa 3ak/bydKOM y KOjeM Ce M3HOCE BeroBI OCHOBHY Haasu (4).

2. TEOPUJA IPKABE HA ITPEJIOMY BEKOBA:
HEMAYKA 1 ®PAHITYCKA

[Tepuop nsmeby 1870. n 1918. roguHe cMarpa ce 371aTHUM J060M HeMadke U GppaH-
IIyCKe HayKe O gp>aBy. Hemauka mpaBHa MMCao MOACTAKHYTA je HEMAUKVM YjeVbEbeM.
Hemauka nmosutuBmcTiYKa UIkona, onndena y Kapny ®puppuxy lepbepy (Carl Friedrich
Gerber, 1823-1891), ITayny Jlabanny (1838-1918), Ieopry Jennueky (1851-1911) n Oty
Majepy (1846-1927), jaB/ba ce Kao OAroBOp Ha Ipehallby JOMIHALINjY IPUPOTHOIPABHE I
ucropujcke mkosne. Hemrro kacHuje, ppaHIfycka HayKa yCTaBHOT ITpaBa Takohe J0X1B/baBa
3anuBIpyjyhy o6HOBY, HacTOjehu fa carneia ycraBHe 3akoHe off 1875. y cBeT/IocT! Havenna
HoBe, Tpehe peny6muke. [lebrHNTUBHO ycTOMIYebe peny6nKke, HapacTajyhn yTujaj Hemadke
MIIC/IV M peaKiiyija Ha lbera Ofpasun cy ce Ha pajjose: Aiemapa Ecmena (Adhémar Esmein,
1848-1913), Mopuca Opujya (Maurice Hauriou, 1856-1929), Jleona Iuruja (1859-1928) n
Pejmona Kape e Man6epa (Raymond Carré de Malberg, 1861-1935)."

Orypa ce y Hemaukoj, kao u y @paHIyCKOj, jaB/ba HOBU >KaHP — ,,OIIITa TeOpuja
npxase“, ,PacpaBa o omuTeM jaBHOM IIpaBy" MM ,,)yCTABHOM IIPaBy  — KOjU 3a CBOj
IpefMeT MMa IIpaBHY CUCTEM Ap)KaBe U Hadesla y CK/Iafly ca KOjuMa je OH OpraHM30BaH.
3aokpyxyjyhu u mosesyjyhu Hemauky u ppaHITyCKy Mucao Ha ToM 1ojby, Kape e Man6ep
je IpUMeTHO Ja ,CBaKO M3y4yaBarbe jaBHOT IIpaBa YOIILITe I YCTaBHOT IIpaBa II0CeOHO Tpa-
KV VI TIPETIIOCTaB/ba I10jaM fip)KaBe. Y CTBapy, IipeMa HajpalpeHnjoj fepMHULVII jaBHO
mpaBo Tpeba pasyMeT Kao IpaBo gp>kase (Staatsrecht), Tj. IpaBo Koje ce IpuMemYje Ha CBe
JbYZCKe VIV APYLITBEHE OJJHOCE Y KOj/IMa JpyKaBa HEIIOCPEIHO CTyIa Ha cueHy .'° [Tpema
TOMe, He MOXKe Ce IIPUCTYINUTH M3y4aBalby jaBHOT IIpaBa MM YCTaBa Ap)KaBe, a Jja ce Off-
Max He YIIMTaMo Koja je uzeja ap>xase. Onpeheme Te uzieje je caM mpegMeT OIIITe TEOpHje
np>xaBe. CBy Ipo6ieMu Koje 13a3nBa Ta TeOpyja CYMITHHCKM ce CBOJIe Ha MUTame: ITa
je mara gpxasa (in concreto) v jom 6osbe ITa je Ap>xasa yomwre (in abstracto).” b
TIOMEHYTUX TeopeTndapa, kako npumehyje Epux Monen (Eric Maulin), jecte ma npeo6pase

15 Eric Maulin, La théorie de 'Etat de Carré de Malberg, Presses universitaires de France, Paris 2003, 2.

6 Raymond Carré de Malberg, Contribution a la théorie générale de I'Etat, Dalloz, Paris 2004, 1.
7 Ibid.
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CTyIMje Ip>KaBe Y HayKYy, VI, MaKap, [ia je CTPOrOM METOO/IOTYjOM OYICTe Off HOpMaTUBHUX
OlieHa U BPeJHOCHMX CyZOBa He OV /M MOCTUIN, pedHnKoM Makca Bebepa (Max Weber),
aKCHOJIOIIKY HeyTPalTHOCT.

Temerpe Te ,,ucTHHCKe™ HayKe jaBHOT IpaBa roctaBunu cy lepbep u Jlabann. JTabanp
he HapounTo ocrary ynamhen 1o 1ornycTUYKOM 1 GOPMaINCTUIKOM HO3UTUBUSMY »,0e3
COLIMOJIOTHje VI BpeTHOCTH , IpUCTYITY Koju he kacHmje, y Bajmapckoj perry6mui, 61ty nesxo-
PaTVBHO Ha3MBaH ,,Jabanau3MoM . Vinak, JTabaHp je y Benukoj Mepy 6110 caMO M3BpLINIIAL
Tep6epoBor MHTeNeKTyaHOT TecTaMenTa. OTya TOBOPUMO O repbep-mabaHg0Boj LIKOJIN
y jaBHOM mpaBy.'® Ta IKo/Ia mofipasyMeBa ,,Ja je CTBaparbe IOTIYHO HOBOT U HEIIO3HATOT
IIPaBHOT Hayesla, Koje He 611 MOI/IO OMTM M3BeeHO M3 HeKOT BUIIET ¥ OIIITHjer IPaBHOT
HayesIa ICTO TO/IMKO HeMoryhe Kao 11 OTKpMBarbe HOBe JIOTMYKe KaTeropyje WIn CIIOHTaHO
pabame HOBe cHare y mpupopy. Moxxe 6uty Temko, mpumehyje Jlabanp, ,,.kaa ce mojaBy Heka
HOBa opMa y IIpaBy Jja ce IIPeII03Ha Off KOj/X eleMeHaTa Ce CacTOjii IeHa IIpaBHa IPUPOJa,
/1M IIPaKTUYHA HayKa O IIPaBy Ce YIIPaBO CACTOjU Y He CaMO OIMCUBAY THUX CYKLeCUBHIX
uctopujckux popmu, Beh u y B1uxoBoM objalmery U ofBohewy 1oy omnmra Havyena“."”
Taj mocTymak nogsoberma MO3UTUBHOT NTpaBa, KOHKPETHNX II0jMOBA, IIOf OIIITHja Havyesa,
Jlabany Ha3MBa JOTMAaTMKOM M OMICYje Ta Kao YMCTO JIOTMYKY 1ocao.” Y dpaHIyckoj ce
YIIOpeJio jaBjba er3ereTU4Ka IIKO/IA Koja ce He MHTepecyje 3a HaMepy 3aKOHOfaBIa, Beh 3a
rpaMaTNyKy, TePMIHOIOUIKY ¥ JIOTMYKY aHa/IM3y Hade/la Koje je 3aKOH IIPOIINCao.

KonkpeTHoO, Kajja je ped usydaBamy fipKase, /labaH] Huje pa3BuO OIIITY TEOPUjy
npxase Beh mpaBHY Teopujy onpebene np>kase, 1 TO HeMauKe ipxkaBe — Hemaukor rjapcTsa
(Das Staatsrechts des Deutschen Reiches). Y pearoBopy Tor mecToToMHor fena Jlabann
objalmaBa ja OrpaHNyYaBa CBOje MICTPaXXMBalbe Ha I10Jbe IIpaBa U 1A U3 bera MCK/bydyje
UCTOpUjcKa, puno3odcka, MOMUTUYKA, APYIITBEHA I MOpa/lHa pasMarpama. Iberosa Ha-
Mepa je Jja YCIIOCTaBy ay TOHOMHY JIUCLIMIUIVHY Koja 6u 6uma nocsehena onucy popmanne
CTPYKTYpe ipXKaBe, ounirheHe ofi CBUX BaHIIPaBHUX eJieMeHaTa.”!

3a pasnuky of J/labaHzga Koju Huje BepoBao y MOTYRHOCT OIIITe Teopuje fAp>Kase,
JenuHek je cMaTpao fja ce He MOXKe IIPUCTYIIUTY IIPaBHOj Teopuju oxpebene fpkaBe 6e3
IPeTXOJHMX 3Halba OIIITe Teopuje Ap>kaBe. OH pas/inKyje ABe BPCTe MOAYXBaTa: OIIITY
Teopujy ap>xase (allgemeine Staatslehre) n onpeheny Teopujy np>xaBe (besondere Staatslehre).
Omnmrta Teopuja ce He CBOAY Ha ofpebheny fpkaBy wiy noce6HM MHCTUTYT, Beh moppasy-
MeBa Ie/IMHY APYIITBEHO-MICTOPUjCKUX 00/IMKa y KOjUMa ce pyKaBa UCII0/baBa, U OIICYje

18 Qlivier Jouanjan, Une histoire de la pensée juridique en Allemagne (1800-1918), Presses universitaires
de France, Paris 2005, 187-206.

19 P. Laband, 3.
2 Ibid., 9.
2l P. Laband.
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OCHOBHA HadveJIa p)kaBe, Ip>KaBy Kao TaKBY U JielloBe 13 Kojux ce cactoju. Onpehena Teopuja
nofpasymeBa nopeheme onpelheHnx ycTaHOBa Koje Cy KapaKTepUCTUYIHE 3a offpeheny rpymy
Ip>kaBa — rmoceOHa Teopuja ipxaBe (spezielle Staatslehre), iy u3yyaBarme CBUX YCTaHOBA
ozpebene fpxxase — nojenHaYHa Teopuja gpxase (individuelle Staatslehre). [Jakie, nocroju
OIIITA, TocebHa 1 TI0jefMHaYHA Teopuja ApKase. OBa TPy IPUCTYIIA ce Mehyco6HO mpoxn-
Majy, Y CMICITY [ia TIOTIIYHO II03HaBame ofpeheHe ap>kaBe Mopa ia 00yXBaTy CYKIIeCMBHO
oBe TpuU BpcTe aHanm3e. VI, HapaBHO, OIIIITa Teopuja Ap>KaBe IIpeMa Je/IMHeKy He CIefu
HoceOHY M NojefiluHauHy Teopujy Beh um nperxony 1 unHn ux Moryhom.?

To JenmuexoBo pasnukoBame he yop3o moctaTyt KAHOHCKO KOl PPaHI[yCKMX KOHCTH-
TynmoHanucra Tpehe perry6mmke.”? Hamasumo ra npumemeHo kop Ecmena koju cBoje meno
3aII04MIbe OIIITOM TeOPHjoM Ap>KaBe (YBOJ), ia 611 ra IOTOM Pas/IoKIOo Ha ITI0CeOHY Teopujy
Jip>KaBe, OffHOCHO YIIOPeIHO YCTaBHO IIpaBo (IIPBY [ie0) U Ha ycTaBHO IpaBo Tpehe dpanirycke
penrybmke (mpyru neo).* Jleon [luru Takobe ycBaja TpopiennHy CTpYKTYpy YciiasHol iipasa
THMe IITO je IPBY fieo TocBeheH omToj Teopuju Ap>kase, APYTH jaBHUM ciobomama y OpaH-
11yCKOj, a Tpehn nommTidkoj oprannsauuju @panirycke.” Y cBoM yI6eHUKY YciliaeéHol iipasa
Mopuc Opujy Hajpe us/axe 1ojaM gpskase, 00/IKe jp>kaBe U jaBHe CTI000fie ca yIIopegHOTe-
OPMjCKOT CTAaHOBUINTA (TIPBa KIbITA), 3aTVM M3BOPE YCTABHOT IIPaBa YIIOPEIHOTEOPUjCKI 1 Y
dpaHIyckoj (Ipyra Kbura), U Ha Kpajy ycraBHy oprannsanyjy @panmycke (rpeha kmura).”

V3yserakjeKape [le Mandep koju jemo MeTony nipenmeTy cBora paga dmvoxu Jladanmy.
Ha npBu mornen, oH unibeHMIe HO3UTHBHOT IIpaBa HeMadkor mjapcTBa 3aMembyje nofaryma
¢dpanIyckor yctaBHOT IIpaBa. 3anpaso [le MandepoBa Teopuja ce cacToji y JOKa3MBamby Ja je
dpaHIycKa peBOIyIMja yTeMe/bIIa MICTVHCKA KOHCTUTYTYBHA HavesIa ipyKase, OCTBapyjyhn
ujeal MOfiepHe IpyKaBe, KOji Ce CYIIPOTCTaB/ba AeMOKPATIjY ¥ HAPOIMTO MOHAPXVN.>’

3. TEOPUJA [IPYKABE CJIOBOJIAHA JOBAHOBI'RA
Y CBOM BPEMEHY

Opjeny HeMadKe Teopuje pxkase Oy cy cHaXHY Y unTaBoj Esporm. [you (Goudy),
Pyikapmu (Riccardi), Capunonoc (Saripolos), Mectp (Mestre), Mty (Michoud), Kaen (Cahen)

2 Georg Jellinek, Allgemeine Staatslehre, Verlag von O. Hiring, Berlin 1914, 9-10.
# E. Maulin, 23.
2 Adhémar Esmein, Eléments de droit constitutionnel frangais et comparé, LGD]J, Paris 2008, 1213-1224.

» Léon Duguit, Manuel de droit constitutionnel, Anciennes maisons Thorin et Fontemoing, Bordeaux
1923, 581-585.

26 Maurice Hauriou, Précis élémentaire de droit constitutionnel, Librairie de Recueil Sirey, Paris 1938,
315-325.

27 E. Maulin, 26.
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u [aBpwnosuh (Gavrilovitch) y @pannryckoj, satum, Komborekpa (Combothecra), bopen (Borel)
u Poruen (Roguin) y llIBajuapckoj, Te Opnanno (Orlando) y Vitanmju, cBu OHU YHOCWIN CY Y
HaIlMIOHA/THE KY/ITypHE KPYTOBe OCHOBHE KOHIIEIITE IIPAaBHE aHA/IN3€ Ip)KaBe KOje je M3HeapuIa
HeMauka 1koa.?® To unan n Cno6opan JoBanosuh. OH npuxBara KOHIENITe HeMayKe LIKOJIe,
a/Iu U BUIIE Off TOTA: HAjIIpe, ITOSUTUBHY Meitiog aHanm3e (3.1.), HOTOM 4MTaB fpojexaili u3-
rpajime Teopuje o pxasu (3.2.), M ToceOHO gokiipuHy O OP>KaBY Kao IIPaBHOj TMYHOCTH KOja
ce M3pakaBa OCPEACTBOM CBOjux oprasa (3.3.). JopaHoBuh, MehyTym, Huje 6110 ermron. OH je
BIICOKO BpefHOBao JTabaHpa u JenuHexa, anm ce ¥ KpUTUYKY OFHOCKO IIpeMa BbIMa, YeBajajyhn
IIPUCTYTIE U TIOIVIefie JPYTUX Ap>KaBHOIIPaBHYX MICAlla Kafia jé TO CMaTpao OIlpaB/laHVIM.

3.1. Meitiog

Jlokx cy nojenvHy ppaHIIyCKY ayTOPY [YTO OCTa/lN MOJ, YTULAjeM COLMOMIOUIKOT
Metopa (duru) nau ucropujckor Merona (Ecmen), Hemauky nuciy — npe cBux lepbep
u JIabaHp - mocMaTpajy fp)KaBy U3 mpaBHoT yrma. OHy pasBujajy mocraske Isolierung-a,
jacHO pasnuKyjyhu nmpaBHy peaTHOCT Of IPUPOJHE WM eMIMpujcKe peanmHoctu. Ha tum
TeMespyiMa lepbep n JIabaHp ycrocTaB/bajy 4MCTO IPaBHY aHAIN3Y MHCTUTYIMjA HEMauKe
ipKaBe. JenHek, MehyTim, cXBaTa CBY eMCTeMOJIOIIKY CKy4eHOCT TOT IIPMUCTYTIA ¥ pasByja
OIIITY TEOPH]jy AP>KaBe, CAuMbeHy CYKI[eCMBHO Off COL[MjaTHe ¥ IIpaBHe Teopuje Ap>kaBe.”

Jenunek ykasyje Ha TO Jja je Jp>KaBa U IpYLITBEHA M IIPaBHA TBOPEBYHA, T€ PA3/INKYyje
COIIMja/THO yuere O AP>KaBM Off IbeHOT IIPAaBHOT y4emwa. Y CK/Iafly C TUMe I OIIITA Teopuja
Ip>KaBe ce ien Ha omnuitecouujanny (allgemeine Sociallehre des Staates) n onrenpaBHy
Teopujy o np>xaBu (allgemeine Staatsrechtslehre). [Iponsnasu fa cy mpaBHa HayKa o Jp>KaBl,
OIHOCHO IT03HaBalbe IIpaBHe IIPMpPOJie Ip>KaBe ¥ OCHOBHMX I10jMOBA jaBHOT IIPaBa CaMo Jieo
OIIIITe HayKe O /Ip>KaBu. JIcToBpeMeHO, Je/rmHeK He OCTIOpaBa Ja je IIPaBHA CTPaHa Jip)KaBe
jemaH off BbeH)X Haj3HAYajHMjUX BULOBA, jep Ap>KaBa He MOXKe IocTojaTy 6e3 mpasa.™

OBa pasnmka y npupoay Ap>kaBe Kao APYIITBEHOj 1 IPaBHOj TBOPEBVHI IOBOAN I
JI0 pa3yMKe y METOZly HeHOT M3y4yaBama. ColyjalHa 1 IpaBHa Teopuja o fpxkaBu Mebyco6-
HO ce Jonymyjy. a 6u ce ucpaBHO pasyMeny IIpaBHYU po6bieMu Apskase, off Hajseher je
3Havaja cXBaTUTHU 6micKe Bese n3Melhy Te 1Be Teopuje. [Ip>kaBa ce Mopa pasyMeTyt He CaMo
IpaBHO, Beh 11 MCTOPMjCKY, COIMOTIONIKY ¥ TTOJIMTIYKY, HaIIalllaBa Je/MHeK. JefHa Teopuja
fomymyje Apyry. MebyTum, y nHTepecy MeTozia He caMo fia Tpeba pasnmkosary, Beh Tpeba
U CYIPOTCTaBUTHU COLMjaTHy TEOPH]jy KOja IIocMaTpa ip>KaBy Kao JpyLITBEHY TBOPEBIHY,
y LenHM cBora 6uha, ca IpaBHOM TeOpMjoM Koja carjiefjaBa ip)KaBy U3 IIPaBHOT yIa.”!

2 Ibid., 4-5.

» Ibid., 8.

30 G. Jellinek, 10-11.
3t Ibid., 11-12.
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CBojuM 1BOIETHNM yuemeM o fipxxaBu (Zwei-Seiten-Lehre), JenuHek ce jacHO pasnu-
Kyje Off IIKOJIe M30/IMPYHTIa KOja CBOIM M3y4YaBarbe Jp>KaBe Ha IpaBHy formMaruky. Illra-
BHIIE, JeMHEK OJ/Ia3y KOPAK Jla/be M U3PUYNTO KPUTHUKYje TaKaB MPUCTYN gp>kaBu. OH
HaI7IallIaBa JIa CBAKO pasMaTpabe Ap>KaBe Koje He y3/Ma y 003Up meHe pasTnduTe BIoBe
JIOBOJY [IO HEMTOTITYHUX VIV HETAYHMX Ca3Halba O B0j. YIIPKOC TOME, Y U3ydaBatby jaBHOT
IpaBa, yKasyje JennHek, yoO1nyajeHa je MCK/byunBa IpyMMeHa JedyKTUBHOT MeTofa. Ha
IIOYETKY CBAaKe paclpaBe M3HOCE Ce OIIIITa CXBaTaba O IP)KaBy Kao KaKBa IorMa, a Hi pey
ce He Kasyje O IbMXOBOM IIOPEKIIY IITO je Off CYIUTMHCKOT 3Havaja. Vicxon ucrpaxnsama
je mpemoapeheH ampuOpHO MOCTaB/bEHNM JOTMATCKIM Hade/INMa: ,, YKOIMKO KOHLeTIje
jJaBHOT IIpaBa caJpyKe TO/MKE TPELIKeE, YKOIMKO IOBOJIE IO PE3Y/ITaTa KOjy CY TOMKO TaHKK
" OTpaHMYEHN, TO je Hajyenrhe MpupogHa MOC/IeANIA HETAYHNX U HEMOTIYHNUX TI0jMOBa
ydema O Ip>KaBM U3 KOjUX Cy IpoucTeke”.*

Iaxo ce onpepierbyje fa CBoje KanmTanHo jienio HacnoBu O gpycasu — 0cHOBU jegHe tipasHe
ineopuje, Crnobonan JoBaHoBMh ITpyXBaTa JeMHEKOBO y4Yere O HEOIIXOFHOCTY CBeOOYXBaTHOT
caryieflaBama Jip)kaBe He caMo Kao IIpaBHe opraHusanje, Beh 1 kao IpyuITBeHe TBOpEBIHE.
Ocum Tora, JoBaHOBMN Har/amnaBa nopey IpaBHe ¥ COLMjaTHE TeOpHje O TP>KaBU, Vi HOMUTIIKY
TeOpHjy, ¥ TO MO>KJa BHIIIe Off caMor JennHeka. C 0031poM Ha ycBajambe ITypan3Ma MeToia,
KOjJI TIO IIPUPOZAM CTBAPH, JOBOAY IO PA3TNINTIX 3HaHa O AP>KaBy, MU JoBaHOBMNEBY HayKy
0 IpXKaBY HA3MBaMO ,,TEOPVjOM JIpyKaBe", OMHOCHO He CBOIVIMO je Ha IeHY IIPaBHY IVIMEH3U]y
jep TO'y CBOM Jie/y Huje YMHIO HI JoBaHOBMN YIIPKOC HACTIOBY KOji MY je [ao.

Hawnwme, JoBanoBuh 3anounse Teopujy fp>KaBe pasmarpameM ogHoca nsMmehy np>kase
u apymrBa. OH yKasyje Ha CO/ballllby U YHYTpallllby CTpaHy Ap>KaBe. Ibena cnopammocT
ce oIJIefia y B/IACTM 3allOBeflaba II0jeVHIMIMA Jja Bplile IIpaBuIa 6e3 063upa Ha TO f1a i
ce oHN ocehajy o6aBesHUM f1a MX ce IpuUAp>KaBajy. CIIO/BALIBOCT [p)KaBe je beHa IIpaB-
Ha opraHusanuja.” YHyTpaIlmbOCT Ap>KaBe YMHe COIMjaTHM OJJHOCK KOjI IOCTOje Y HOj:
3ajeHMYKa YBeperba U MHTEepeCcy KOju CIajajy lheHe YWIAHOBE Y jeHO, a/li U y>Ke TpyIle Ha
KOje Cy ce IheHM YWIAHOBM IOLIeIa/y 300T Tora IITO CAaITTaCHOCT HIXOBUX MHTEpeca Hije
nornysa.* ,IIpaBHa opraHm3anyja 1 couyjagHy OGHOCK, II0jalllbaBa JoBaHOBUNR, ,,CTOje
jemHo mpeMa apyroMe kao popma u cagp>kmHa. IIpaBHa opranmsanuja, To je CKyI HOpMI
KOj¥I PeTY/INIIe 3aje[{HIYKN )XMBOT Y Ap>KaBuL. |...] ColyjanHu ofHOCH, TO je caM 3ajeHIIKN
KVMBOT Ca CBVMIM CBOj/IM YHYTPAIIIbJM CaIJTaCHOCTVIMA ¥ HECaITTacCHOCTNMA.

OBo nmuue 1 Hanmyje JpyKaBe, OHa Kao IPaBHA OpraHu3alyja i CKYII COLMja/IHIX OfHOCa
Ha/IaXy ¥ ofiroBapajyhe mpuctyre y iseHOM 3y4aBamy. OTyza JoBaHOB1h pas/ikyje IIpaBHY,

32 Ibid., 12.

3 C. JoBanosuh (1922), 2 n 6.
3 Ibid., 6.

35 Ibid.
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coLMjasHy U OMUTUYKY Teopujy o np>kaBu. IIpaBHa Teopmja mpoydyaBa fip)KaBHY OpraHu-
3anyjy Kao mpaBHy ycraHoBy. OHa o6jallmaBa Ip)KaBy Kao JIOTMYKY LIeIMHY: JOBOAYU Y Be3y
IIOjeAVIHOCTY IpKaBHE OpraHu3allyje jelHy ca APYroM I II0Kasyje KaKo ce OHe CBe U3BOJE U3
HEeKOJIVKO I7IaBHUX 1jieja.* ColyjaHa Teopuja IIpoydaBa ogHoCe M3Mely IpyLITBeHOr )KIMBOTA 1
fipkaBHe oprausanyje. OHa yKasyje Ha MEHe KOje HacTYTIAjy y ApKaBM YC/Ie], IIPUTICAKA YoKIX
IPYIITBEHVIX IPyIIa KOje fieNyjy YHyTap ie. [lok ce IIpaBHa Teopuja 6aBy Ap)KaBOM TaKBa KakKBa
IIOCTOjM, COLIMja/IHA Teopyja objallImbaBa Jp>KaBy Kao UCTOPUjCKY HY>KHOCT, 1 Komrde n3Meby
IeHe MTPONUIOCTH U cafjaurmbocTi.” IlommTidka Teopuja mperpeca LeMMCXOFHOCT Ap>KaBHe
OpraHm3alje ca CTaHOBMIITA 3a/I0BO/belba U3BECHMX JPYLITBeHNX noTpeba. [Tommtiraka
Teopyja je KPUTYIKA Ip)KaBHe OpraHyu3aliyje 1 y TOM CMICTY OKpEHYTa je ieHoj OypyhrocTn.”

[Tpema Tome, JoBanoBuheBa Teopuja gp>kaBe HIje NCK/BYYMBO IIPaBHA. Y HEHOM
YBopny oH o6janrmaBa Jia je MOKYIIAO Ja 1A fpasHy TeOpUjy AprKase, ali Ja Hije MOrao oc-
TaTY jeJVHO Ha TOM CTAaHOBUIITY, I IOjallltbaBa KAKO Ce KOjU [Ie0 Te HayKe OHOCHK IpeMa
M3HETUM IPUCTYNMMA Y IpoydyaBamy ApkaBe. Hayka o gp>kaBu, Benu JoBaHOBuh, femu ce
Ha II0jaM Jp)kaBe, ipyKaBHe PYHKIMje U Ap>KaBHY opranusanujy. lako y cBum tum peno-
BUIMa JOMMHUpA [IPaBHO IVIEAMINTE, Y IIPBOM [Ty, y KoMe ce yTBphyje mojam nprkaBe, Huje
Moryhe He foTahu ce conujamHor rIeANINTa, Kao mWTO Y TpeheM fenmy, y KoMe ce ommcyjy
OpraHy IpeKo KOjuX [p)kaBa BpLIM cBoje QyHKIMje, Huje Moryhe He oTahm ce mommTiIKor
repyiTa. Ha 4icTo mpaBHOM I7IeAyIITYy, 3aK/bydyje JoBanoBuh, Moryhe je octati camo y
IipyToM fieny o pyHKIIMjaMa ip>KaBHe BIACTI — 3aKOHOJABCTBY, YIIPABU U CY[CTBY — jep ce
Te Tpu QYHKIIVje pas/IuKyjy 10 CBOM IIPaBHOM JI€jCTBY.”

3.2. Ilpojexain

Y myxy Hemauke 1IKoJTe, JoBaHOBMh uspabyje reopujy gpxase. OH TOM IIpojeKTy Haje
Ha3UB KOju ofiroBapa repbep-n1abannoBoM ydewy. MehyTum, HacloB mwerosor gena Bapa,
jep To Huje, BU#EMM CMO, CaMo IIpaBHa Beh ¥ conyjamHa ¥ MOMMTUYKA TeOpHja O AP>KaBIL.
IlITaBume, ox He nspalyyje Teopujy onpebene ap>kase, kao mTo To ynHu Jlabaup, Beh ommTy
TEOpUjy Ap>KaBe, 10 y30py Ha Jennuekos Allgemeine Staatslehre. Jopanosuh he HacTaBuTH
fla creiut JenMHeKa 1 y IOI/Iefly cafip>KIHe YBOJa 1 IIPBOT I/l CBOje TeopHuje AprKaBe, ann
he cTpykxTypy unTaBor fena 3acHoBaTH 3anpaBo Ha JlurujeBoM YciiagHom 1ipasy.

CBojy Onwiniy iieopujy gpicase Jenuuek fenu y Tpu kmure. [IpBa Kmura je mocsehe-
Ha YBOJHMM IUTABMMA, JpyTa COLMjaTHOM y4Yelby O ApXKaBy, a Tpeha npaBHOM y4yewy

3¢ Ibid., 8-9.
7 Ibid.

® Ibid.

¥ Ibid., 10.

44



O Jp>KaBuU. Y NIPBOj KIbU3M JeIMHEK OIMCYje: 3aflaTaK HayKe O Ip)KaBU, METOJi€ HayKe O
IpXKaBM, UCTOPUjy HayKe O IpXKaBM U ogHOCe n3Mel)y Hayke o Ip>KaBM U ApYyrux Hayka.*
Y npyroj Kibusu JennHex nmpeTpeca: UMe ip>KaBe, IPUPOMY Ip>KaBe, TeOPHje O OIPaBIAY
ipyKaBe, TeOpuje O LWbY ApKaBe, IIOCTaHaK U CBPXY Ip)KaBe, OCHOBHE MCTOPUjCKe TUIIOBE
Jip’KaBe, ¥ OfHOC Ap>kaBe u mpaBa.*' Y Tpehoj kmbusnu Jenunek pasmarpa: nojiesie y jaBHOM
IIpaBy, IpaBHe elleMeHTe Jip)KaBe (TepUTOpHjy, CTAHOBHMIITBO, AP>KaBHY BJIACT), CBOjCTBA
ip>KaBHE BIACTH (CYBEPEHOCT, CAMOOPTaHU30Balbe, HEIE/BUBOCT), YCTAB JIp)KaBe, OpraHe
ip’KaBe, IIpefiCTaB/balbe 1 IpefiCTaBHIYKe OpraHe, PyHKIMje p>KaBe, AP>KaBHO ypeheme,
o6m1Ke B/IaJlaBMHe ¥ BIACTY, KOHdeIepannjy 1 jeMcTBa jaBHe BIacTu.*

YnedaT/pyBa je cim4HOCT M3Mehy nmurama Koja Jenmnuek obpabyje y cBojoj ommToj
TeopujI Ap>KaBe U CafipyKIHe YBOIHOT ¥ IIPBOT Jie/ia JoBaHOBMheBe Teopuje fipxkaBe. Y YBOLY
JoBanoBMh yKa3syje Ha OZHOC APYIITBA U AP>KaBe, 3aTUM IIPABHY, COLVjaTHY ¥ IOMTUTIIKY
TEOpHjy O AP>KaBMU 1 OfiIrOBapa Ha MMUTambe KaKo ce JJo/Iasy [0 uzieje o Apkasu yommre.” Y
OKBUpY II0jMa Ap>KaBe, JopaHOBMN KOMOMHYje, KaKo je 6110 peun, IpaBHY U COLMOMOLIKY
aHa/mM3y pasMarpajyhu: uMe fgpxaBe, leHe eleMeHTe 1 ’eH II0CTAHAK, OTIpaBJambe Ap)KaBe,
3ajlaTak Ip)KaBe, I10jaM Ap>KaBHe IMYHOCT, 3aTVM CBaKM e/IeMEHT Ap>KaBe 3a cebe (obmacT,
HApOJ U B/IACT) ¥ MojaM croxeHe apxkase.** [Iponsmasu ma je Cro6onan Josanosuh y
YBOJHOM ¥ IIPBOM Jie/Ty HayKe O p>KaBy 00je[HIIO IITaba Koja je JelMHeK pa3B1o Y Tpu
kwbure Onwiiie ieopuje gpiase.

Mebyrtum, ipyra gBa mena cBoje Teopuje o Ap>kaBu JopaHoBuh ycrpojasa cnégehn
Huruja. @paHIycKy KOHCTUTYIMOHAIICTA, BUIEMN CMO, ocBehyje ommtoj Teopuju ap-
KaBe IIPBM JIe0 CBOTa YIIOEHNKa, ¥ pasBPCTaBa je y TpM I71aBe: efleMeHTe ApKaBe, PyHKIje
Iip>KaBe U opraHe ip>kaBe. Y okBupy QyHKIuja gp>kaBe [luru pasmarpa: IpaBHM 10jaM
Ip>KaBHMX (YHKIIMja, 3aKOH y MaTepUjaTHOM CMICITY, 3aKOH Kao OIIITY HOPMY, 3aKOH Kao
VIMIIEPATUBHY HOPMY, yIPaBHY QYHKIV}Y M YIPaBHU aKT, I10jaM ypepoe, 1ojaM IIOMUTUIKOT
aKTa, CY[CKy QYHKIUjy ¥ N3a30Be y lepMHUCabY U3BpIIHe QyHKIMje.

Y npyroMm fieny cBoje Teopuje o ap>kaBu Jopanosuh, Hamk JJurujy, Takobe onucyje
IipKaBHe QyHKIUje. Y OKBMPY ITIaBe O 3aKOHOJABCTBY, OH PACIIpaB/ba O AP>KaBHNMM (QYyHK-
IMjaMa yOIIIITe, TI0jMy 3aKOHa, 3aKOHY Y GOpPMaTHOM CMMUCITY, TPOI/IALIehy U 0OHApoIo-
Bamby 3aKOHa, ypenou, 6yyeTy, Mel)yHapogHOIIpaBHIM YyTOBOpPMMA ¥ YCTABHUM 3aKOHMMA. *¢

40" G. Jellinek, XI-XIV.

4 Ibid., XIV-XXI.

2 Ibid., XXI-XXXII.

4 C.JoBanosuh (1922), 1-14.

4 Ibid., 17-187.

# L. Duguit, 86-123.

4 C.JoBanosuh (1922), 191-236.
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Y okBUpY I7IaBe O YIIPaBU I CYACTBY, OH UCIIUTYje pasyke n3Mely 3akoHogaBcTBa U Cyf-
CTBa, 3aKOHOJ]ABCTBA U yIIpaBe, Kao u usMel)y cyzncTBa u ynpase, 1 aje Kmacupuxanmjy
yIIpaBHUX aKaTa.*’

Tpehy rnaBy, o opranuma gpxase, [Jury 3anodnme 0fe/bKOM O KPUTHULIU TeOpyje O
IIPAaBHOj IMYHOCTM Ap>KaBe U PENTATMBHOCTY II0jMa OpraHa,*® ma 6u mpemrao Ha ofie/bak o
OMpavKoOM TeJTy, I Y OKBUPY Hera IIoceOHO IIpeTpecao O cacTaBy OMpPavKoOT Tela, )KeHCKOM
IpaBy I7Iaca ¥ HETIOCPEIHOj M MIPEfICTaBHIIKO] AeMOKpaTuju.*’ Y 3aBpIIHOM Ofie/bKy Te I7IaBe,
0 mapsiaMeHTy 1 medy gpxase, Juru usnake o HadyesTy Iofesie BIacTy IpeMa ppaHIlyCKOM
ycTaBy off 1791. ronune n Baxkehem ¢ppaHIycKOM IIpaBy, MapJIaMeHTY, ler0BOj CTPYKTYpH
U HauyHy 1360pa, a II0TOM I0CeOHO 1 O IPOIIOPLMIOHATHOM U300PHOM CUCTEMY, Kao U O
npodecnoHaTHOM U CMH/VKATHOM IIpeficTaB/baiby. CBOja pa3MaTpama yHyTap OBe I7aBe
Jluru okoH4YaBa pa3MaTpambeM MOHAPXIjCKOT 11 peryO/IMKaHCKOT 00/MKa B/IalaByHe, OfHOCA
usMehy mapiamMeHTa 1 Biajie, ap/aMeHTapHOT CHCTeMa BJIACTH YOIIIITE Y ITap/IlaMeHTapHOT
CMCTeMa B/IACTH IO yCTaBHMM 3aKOHMMa of, 1875. roguse.”

Tpehn meo cBoje Teopuje o gp>xaBu Crobonan JoBaHoBuh Takobe je mocseTno ap-
»aBHOj opranusanyju. ITomyt [Inrnja, JoBanosuh Taj feo pasBpcTaBa y Tpi IIaBe, Koje Cy
TeMaTcKu Omicke JuryjeBuM ofie/bliyIMa, @/l UX MOIYbaBa HellITO IPYTadijoM CafIpXKITHOM.
Y 1pBoj I71aBy, 0 MoAenM BIacTy, o6palhyjy ce Hadeno mopene BlIacTy U OFHOCK U3Mebhy
3aKOHOJABHe VI YIIpaBHe BJIACTY, U3Mel)y 3aKkOHOaBHe 1 CyJICKe B/IACT, Kao 1 u3Meby ym-
paBHe 1 cyjcKe BracTu.” Y Apyroj I1aBu M3jiaXke ce OpraHu3alyja 3aKoHOJaBHE B/IACTH:
IeHa KOJIerMjaiHa opraHy3anyja 1 1360pHa OCHOBA, OFHOC 13Mel)y 3aKOHOaBHIX OpraHa
U BbJIXOBYX OVIpaya, 6¥pavyko IpaBo, OIIITE I OTPAHNYEHO IIPABO I7Iaca, OIIITe HejeHaAKO
IpaBo I71aca, M300PHU OKPY3M, HEIIOCPeNHM N300PY ¥ TajHO I71acarbe, CUCTEM allCOTy THE 1
penaTuBHe BehnHe, Kao ¥ cpasMepHOT IpeAcTaBHNIITBA. OBy I71aBy JoBaHOBMh OKOHYaBa
pasMarpamuMa 0 CTPYKTYpU 3aKOHOJJaBHOT TeJla, HEIIOCPEIHOM ydelrhy Hapopa y 3aKo-
HOJIaBCTBY, TAPIAMEHTAPHOM IIOCTYIIKY ¥ OIICTPYKIMj!, KO M IIOIMTUYKIM CTpaHKaMa.”
3aBpurHa, Tpeha I7aBa, 0 opraHM3aIyjy yIpaBHe BIACTH, ¥IMa IIOJHACIOBE: jepapXuja yII-
paBHe BJIACTI, MOHAPXW]ja, perry6nKa, MUHNICTPY, TapJIaMeHTapHa U IIpeficeHNYKA BIIaJia,
KpMBMYHA OJTOBOPHOCT MUHMCTAPa, YNHOBHNUIIN, CAMOYIIPAaBHYM OPTaHU U OTOBOPHOCT
yIIpaBHe B/IacTn.”

47 Ibid., 237-255.

* L. Duguit, 124-138.

¥ Ibid., 138- 155.

0 Ibid., 155-207.

1 C. Josanosuh (1922), 259-289.
52 Ibid., 290-372.

> Ibid., 372-442.
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I[Tpounsnasmu ma ce y KOHIMIUpamy ¥ 0fabupy TeMa y Apyrom u TpeheMm pemy csoje Te-
opuje ap>KaBe, lakie o GyHKIIMjaMa ¥ OpraHuMa Ap>kaBe, JoBaHoBMh yI7Iefjao mpeBacxofHO
Ha [Turnja. To ce Moxke o6jacHuTI OKOnmHOMINY f1a je Inrm 6mo Teopetnyap Tpehe penyonuke,
ipXKaBe Koja je IIoMepuIa IpaHuIie y orIely BAafaBiHe IpaBa ¥ HAPOJa y KOHTVHEHTaI-
HOj EBporm 1 TrMe 6mta o/mrdere MOiepHOCTH y cBoje BpeMe. Kako je [lury u y onmiroj
TeOpUjI ip>KaBe jeTHNMM KPajiiuKoM OKa II0CMATpao OIIITA MUTamka 13 yIIa KOHKPETHUX
(dpaHIYCKUX pelliera U 13a30Ba, CAacBUM je Moryhe fia cy ce Ta muTama YiHMIA JoBaHOBUAY
XMBOTHMjUM 3a CpOMjy KOja je KpajeM JieBeTHAeCTOT U II0YeTKOM /IBaIeCeTOr BeKa IIOHajBI -
e Ha npuMepy Tpehe pemry6mmke yuma nekiuje o mofeI BIACTY U Tap/laMeHTapu3My.™

3.3. Joxitipuna

ITpeBacxomuu 3ajjaTak Teopuje gp>KaBe, IpeMa Je/IMHEKY, jecTe Jia Ja OAroBOp Ha
nuTame Npupope Ap>xase.” Kpurepujym kojum Tpeba fa ce pyKoOBOAY Y TOM IIOITIENY jecTe
objalmeme jefMHCTBA [pXaBe (Halyje, CyBepeHa) U Mopef] IIPOIasHOCTU TIMYHOCTH Koje
je unMHe.” JenMHeK yKasyje Ha TO Jia IIOCTOje TpU HauMHa Ja ce IIPAaBHO IOMMa JpyKaBa:
Kao IPaBHU IIPEJMET, Ka0o IIPaBHY OJHOC U KAO IPAaBHA IMYHOCT. YUermbe O JpXKaBU Kao
IpaBHOM IIpeaMeTy yobmruno je 3ejmen (Seydel). OcHOBHa c1aboCT TOT ydema, yKasyje
JenuHexk, jecTe Ta IITO OHO He yCIieBa Ia 00jacCHY Ha 4eMy CYBepeH 3aCHIUBA CBOje IIPaBo Jja
IIOCTYTIA IIPeMa IP)KaBy Kao IIPeMa CBOjMHMN. Y IaTPUMMOHMjaHOj U allCOYy THOj AP>KaByU
oIpaBfiambe ce TPAKMIO Yy 60)KaHCKOM IIpaBy KpasbeBa. C1aboCT OBOT yuema je U Ta LITO
IIpaBo IOCMaTpa Kao M3pa3 YMHeHNYHOT OHOCA CHara, 6e3 OiIroBOpa Ha MUTambe KaKo
ce 00jeKTVBHA YMIbEHMI[A IIPeTBapa y [YXOBHY B/IACT, KAKBO je IIpaBo.”’ Y4eme 0 Ap>KaBu
Ka0 IIPaBHOM OJIHOCY BN Yy pXKaBU OTHOC M3Mel)y OHUX KOju BIafiajy ¥ OHMX HaJ| KOjuMa
ce Braga. OBO yueme MMa Taj HeJOCTATAK, yo4aBa JeMHeK, IITO He 00jallmbaBa IIOPeKIo
[ip>KaBHOIIpaBHMX offHOCca. CBaKM IIPaBHY OJHOC NTOfjpasyMeBa HOPMe 13 KOjUX e U3BOAU
1 KojuMa je notunmeH. Kako je ;pxaBa Takohe cy6jeKT THX OfHOCA OHA JIOTMYHO He MOXKe
OUTH B/IACT KOja CTBapa MpaBo. Ydeme O Ap>KaBy Kao IPAaBHOM OJHOCY M3/1a3M Ha TO fia
Tpeba MOCTYIMpaTy BUIIM IIPAaBHYU ITOPEaK Off fp>kaBe.™

JenuHO je MOKTpMHA O IPaBHO] IMYHOCTH SP>KaBe, IPEMa JeTMHEKOBOM CTAaHOBUIITY,
y CTamy fa 00jacHM IPABHO je[MHCTBO Ap>KaBe, jeAHCTBO IbeHe OpraHu3aliyje 1 Bo/be KOjy

** Ynop. Onra ITonosuh O6paposuh, ITaprameniniapuzam y Cpouju — 1903-1914, Crryx6eHu nuct
CP]J, beorpap 1998.

% G. Jellinek, 136.
5 Ibid., 163-164.
7 Ibid., 164-166.
8 Ibid., 167-169.
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cTBapa.”® 3aueTak Te JOKTpUHe Hamasy ce Kox [ponujyca (Grotius), a moToM je pasBujajy
Xo6¢ (Hobbes), llox (Locke), Ilybennopd (Pufendorf) u Pyco (Rousseau).® CpenyHoM 1ie3-
JleceTVX TOAMHA JIeBeTHAeCTOT BeKa [epOep 0x1B/baBa yuerme O IPaBHOj IMIHOCTY ApyKaBe
y Teopuju jaBHOT npaBa. OH ra mporaamiasa I10/71a3HOM OCHOBOM 1 CPIIEM jaBHOT IIpaBa.
ITpema ToM yuemy, ip>KaBa je HajBMIIA IIPaBHA IMYHOCT IIPABHOT NOpPeTKa. Ta KOHCTPYK-
Iyja ce yIefa Ha ,,cucTeM MoryhHOCTHM Bojba“ KOju IIOCTOjU Y IPUMBAaTHOM IIpaBy. Tako
nocraje Moryhe oiroBOpUTY Ha IUTama: LT Ce CMaTpa BO/bOM Ap>KaBe (Koja je cagp>KuHa 1
061M [ip)KaBHe BOJbe), IIOCPEICTBOM KOjJIX OpraHa 1 y KOjuM ¢popMaMa mbeHa BO/ba MOXe I
Tpeba fa ce u3pasu. Kao u cBaka ipyra nmpaBHa IMYHOCT, ipXKaBa Takobhe Mopa 6Ty mpep-
CTaB/beHa 4yMe Moh allCTpaKTHe BOJbe KOja joj ce MPUIIMCYje IOCTaje AeTIOTBOPHY YMH. !
ITponsnasu fa je oppeheme ap>kaBe Kao MpaBHE TMYHOCTY MHTENEKTYyaTHa KOHCTPYKIMja
Koja oMoryhaBa fia ce OCMUC/IV IIPaBHO jefUHCTBO Ap)KaBe U 00jeKTMBHOCT IIpaBa jep ce
pajme MojegyHaNa Koju Bplle jaBHe QyHKIMje IPUIVICY]y ApKaBy Kajia OHM IOCTYIIAjy Y
OKBMPY CBOjUX Ha/I/IEXXHOCTI.

Cno6opas JoBaHOBMA ce HEABOCMICTIEHO IIPUK/Iaha JOKTPYHY O IIPABHOj TNIHOCTH
np>xase. OH IO/1a3y Off TOTa 1A p>KaBa Kao APYIITBEHA IPyIla HEMa CBOjy BIACTUTY IMYHOCT,
a/IM [1a je MMa Kao IpaBHa OpraHu3aluja, OfHOCHO Jja CU/IOM IIpaBHE OpraHu3aluje mocraje
npaBHa IMYHOCT.* OHO IITO JOIYILITA [a ce Ip>KaBa OKapaKTepuIle Kao IpaBHa IMYHOCT
jecTe MCTO OHO 300T Yera ce YOBEKY IIpU3Haje IPaBHa CIIOCOOHOCT — jefHCTBO Bobe. JJok
ce KOJi 40BeKa TO MOCTIDKe IPUPOJHUM ITyTeM, yCres ycpeacpeheHocTn cBecTH y jeHOM
OpraHy, y ipXKaBJ ce 13/Baja jedaH pef JbYAY, ,Ap>KaBHI OpTaHM , KOjIMa ,,ce OCTaB/ba fia
Ka)Ky 1IITa Ce Ma CMaTpaTy Kao 3ajeHMYKa Ip)KaBHa BO/ba KOjOj Ce CBU YIaHOBM JIp)KaBHE
3ajeH1LIe MOpajy mokopasaryu .* Y MopiepHOj Ap>kaBy, nperusupa Jopanosuh, Taj 3agaTax
ce IoBepaBa 3aKOHOZIAaBHVM OpraHmuma.®

JIBa cy pasnora Koja onpasjaBajy IOMMakbe Jp>KaBe Kao IpaBHe TMYHOCTH, IIpeMa
Cnob6opnany Josanosuhy. Hajipe, TMe ce o6janimasa kako je Moryhe fia ip>kaBa Ha/pKUB/baBa
BJIACTUTE TOIAHMKE. ,JIaKo ce He MOXKe Uy/IHO Ca3HATH, APKaBa UIIAK XKUBU C60jUM )KUBO-
TOM, KOjU Ce TO/IMKO pas/MKyje Off >KMBOTa heHMUX MOJAHNKa JIa je Ip)KaBa Y CTalby CBOje
HOJaHNKe HaDKMBETH. VIaKo ce HapallTaju BeHNX IOJjaHNKa Membajy 6e3 IpecTaHKa, OHa
cama ocTaje jefHa ucta“.® OTyna, [p>KaBa Huje IpocCT OfHOC n3Mehy Pusnmykux nuia Koju

¥ Ibid., 172.

0 Ibid., 169.

" O. Jouanjan, 244-246.

%2 C.Josanosuh (1922), 89.
& Ibid., 90-91.

% Ibid., 91.

> 1bid., 84.
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je y BaTOM TpeHYTKY 4YlMHe, jep Taj OGHOC He Tpaje Ay»e off oHux usMeby kojux mocroju.
Ilp>xaBa je 3ace6Ha TMYHOCT KOja IIOCTOjY M3HAM TUX PUIMYKUX MnIa.*

Teopuja o mpaBHOj TMYHOCTY [pKaBe 0bjalImbaBa I OFHOC KOji Y MOIEPHOj AP>KaBIU
nocToju usMeby Ap)KaBHUX OpraHa U Ap)KaBHUX ITOAaHNMKa. [laHac ce cMaTpa Ja ip)KaBa
IIOCTOjM pajiyi OCTBaperha 3aje[HMYKMX NHTEPeCca CBOjUX YIaHOBA. TV 3ajelHNYKM MHTEpeCH
IPeTIIOCTaB/bajy KOJ Ap)KaBe IPAaBHO IIPMU3HATY BOJbY, Koja he Ha BIIXOBOM OCTBapemy pa-
INTH. ,,]IpaBHO IPM3HATY BO/bY MOKE CaMO jefiHa IMYHOCT MIMATH; C TOTa Ce M ip>KaBa Mopa
3aMMCIUTY KAO jefIHa IMYHOCT, AKO C€ OHA JKe/M HAYMHUTY HOCHOLEM THUX 3ajeHUIKNAX
uHTepeca“.’” MebyTum, ykonuko 61 ce y3eno fa u3a p)KaBHUX OpraHa He II0CTOji HMKAKBO
KOJIEKTUBHO Ouhe y KOMe Cy o/m4eHy 3ajeJHNYKI MHTepeCy AP KaBHMX ITOIaHMKA OHJIa He
6u 61710 OCHOBA /la Ce Of AP>KAaBHMX OPraHa 3aXTeBa Jja IP)KaBHY BIACT He BPIIIe Y CBOM
JIMYHOM MHTepecy. Jlakye, Y1M ce TTOpeKHe KOHCTPYKIVja O [p>KaBHOj IMYHOCTY BOoOMja
ce alCONTyTV3aM OHVIX JbYZIU KOjJ PacIlONaXy Ap>KaBHOM Byamihy.®®

JoBanoBMh mojanrmaBa 1 TO Ia je TeOpyja O MPABHOj TMYHOCTM Ap>KaBe IMOCTana
Moryha Tek y npBoj IMO/IOBMHY [leBeTHAECTOT BeKa Kafia je KOHCTUTYI[MOHAIM3aM CTao
no6ehuBaTy Ha eBPONICKOM KOHTVMHEHTY. ,,Y CTapOj allCOMy TUCTUYKOj Jp>KaBy OMIIO je
Hemoryhe fohu o 4ncTe npencTase o MpaBHOj MMYHOCT JpyKaBe, IOPef CBEra Tora ITo
ce 1 Ty 3a BpeMe IIpocBeheHor arcomyTnsmMa, rToBOPMIO O MOHAPXY Ka0 O IPBOM CITy31
Ip>kaBHOM % PaHuje 3a110BeCT jefHOT YOBEKa, 3aKOH je Y MOfIepHOj YCTaBHO] ApyKaBM jef-
Ha BpcTa Komnpomuca usmehy Beher 6poja /byau. OH HacTaje capafmoM BemKor 6poja
JINYHMX BO/BA, I TO BMIXOBOM IIpenMpKoM 1 morahame: ,,Y meMy HItje n3pakeHa Hudnja
NMYHA BOJbA, HETO OHO HA IITA Cy Ce TV MHOTOOPOjHN 3aKOHOJABIM Haj3as| Caraacuin,
nonyurtajyhu ceaku Hemro of cBakor .’

JoBanoBmh maxe mpuxBara KJIACMYHO HEMAYKO CXBaTame Ap>KaBe Kao IpaBHE
JMYHOCTY YKa3yjyhu, momyT Jemnueka, fa mopex JOKTPUHE O IIPaBHOj IMYHOCTH Jp>KaBe
II0CTOj€e M ApyTe IPaBHE IOKTPMHE O IP>KaBy, HaMMe O JIP>KaBy Kao IIPAaBHOM IIPEMETY U
Kao ImpaBHOM ofiHocy. Opmasehn mame opf Jenuneka, JopanoBuh ce ynymiTa y noneMuky ca
OTtoom Majepowm, Jleonom Iurujem u Xancom Kensenom, Koju Cy CBaky Ha CBOj HA4MH OC-
HOpaBa/N IOKTPUHY O IIPABHOj IMYHOCTY fIpXKaBe, TOTBphyjyhm 1 TiMe fa He camo fa Huje
6uo JenHekoB enuroH, Beh f1a je ;y60Ko BepoBao y orpaBIaHOCT TIOITIefa Koje je USHOCKO.

MebyTnm, ako je OCHOBHe IIpTe JOKTPUHE O IIPABHOj TMYHOCTH JIpyKaBe MPUXBATHO O
HeMauKe LIKOJIe, OH Ce Off e OTrpajino ¢ 0631pOM Ha TO KaKo CXBaTa ofHoC usmehy Hapoga

% Ibid.

¢ Ibid., 93.

% Ibid.

% Ibid., 94-95.
0 Ibid., 94.
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1 JIpKaBe, IITO je jeflHO Off K/bYYHMX IIUTambe Te IOKTpuHe. IIpeMa ToKTpyHM HeMadKe 1IKO-
JIe II0jaM IIpaBHe IMYHOCTY Ap>KaBe O 3HAUMO Ja Ap>KaBHA OpraHM3alyja jefHOr Hapoya
1Ma 3a ITocIeauy pabame mpaBHoOr 61ha NOTIYHO pasIMYNTOT He caMo Off IOjefVHAaIA Ut
singuli xoju 4nHe Hauyjy, Beh u of HanoHaMHOr Tenna rpahana. Hema cymme fa ce npema
TOM y4emy Ip)KaBa He MO>Ke 3aMUCTINTI 6e3 HallMje, ajli ce M CMaTpa Ja Haluja He y/Iasu y
JIp>KaBy Kao jellaH Off e7leMeHaTa Koju JOIPUHOCe ’beHOM cTBapamy.”! CaMuM THMe He MOXKe
ce TOBOPUTM O HapOJHOj Beh MICK/bYYMBO O AP>KaBHOj CYBEPEHOCT.

JoBanosuh je, mehyTnm, gpyraunjer rnegumta. OH Benu: ,,Y IpaBHOM 3Ha4eHy HapOf,
j CKYTI Jby[iVI yjeIVEbeHIX MICTOM Ap>KaBHOM Bialihy; Hapof 1 ip>KaBa Cy jeHO MCTO; ipyKaBa
TO je HapOJ y3€T Kao IpaBHa IMYHOCT: Y3€T Kao jeJjHa Lie/IHa KOja ¥Ma IIPAaBo 3alloBeflatba
HaJl CBojuM wiaHoBMMa. ”* VI nopaje, ,,ako ce HapOJ, TaKO CXBATH, OHfIa u3Mehy HapopHe 1
Iip>)kaBHE CYBEPEHOCTH HeMa BHIIIe pasymKe .’

JoBanoBuh je 0 oBOM nuTamy MHOro 6mvxu EcMeny koju uctnde na je ,apxana
[...] mpaBHa nepconndukayja Hanyje [...]. OHO IITO KOHCTUTYUILE HAIV]Y Y IIPABY jecTe
IIOCTOjambe Y JbYACKOM APYLITBY BIACTH KOja je BUINA Off ITOjeflHaYHNX Bo/ba ", Ta BacT
ce Ha3MBa CYBEPEHOCT, a leHa YHYTpalllihba CTPaHa Ce OI/Iefia Y ,IIPaBy 3alloBeflamba CBUM
rpabannma koju unHe Hanyjy“’* OBO cXBaTame O [pXKaBU Kao MepCOHNNKALVjI HallKje
HapounTo he paspagutu Kape ne Man6ep.”

4. 3AKJbYHYAK

Y oBOM pajiy CMO UCTpaXXMBa/lu CTpaHe yTuliaje Ha Teopujy ap>xase Crobopgana
JoBanoBmha. Y HeMoryhHOCTM fja TO IMTambe carmefaMo IeIOBUTO, OTPAHNYVIIN CMO Ce Ha
aHa/IM3y K/bYYHMX Ta4yaKa IberoBe Teopuje: MeTO/a, IIPOjeKTa I JOKTPUHE.

OcHoBHU Hasas je ja je JoaHoBuh, y CKIajy ca JyXOM CBOTra BpeMeHa, 3aucCTa
6110 MPUBPKEHNK HeMauKe LITKO/Ie, KaKO Cy TO ¥ [0 Cajia TBPAWIN yIyheHUIn y \beroBo
neno. Munueema cMo, MehyTuM, a cyj 0 0BOM INUTamky 3aciy>Xyje ga Oyne npenyusupan
U YHOTIIYHeH.

Y nmorneny Metona, JoBaHoBuh ce mpe cBera yriena Ha JenmHekoBy Ouuiiily wieopujy
gprase. Vlako JoBaHOBMh CBOjy Teopujy Ap>kaBe Ha3MBa ,IIPABHOM, OHA je I ,,OIIITa
Hapasno, JoBanoBuh je BpcTaH npaBHM JIOTMYAp U JOTMATUYap M Y TOM CMUCITY y30paH
cnenbenuk Tepbepa u JIabanpa, anu ce He 3aycTaB/ba Ha TOM npuctyny. OH ra o6orahyje

' R. C. de Malberg, 11.

2 C. Josanosuh (1922), 133.
73 Ibid.

A. Esmein, 1.

7 R. C. de Malberg, 13.
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COIIMja/THOM M O/IMTVYKOM TEOPMjOM JJOC/IETHO MCTpajaBajyhu Ha CTAHOBUILTY A4 je ap-
»KaBa He caMo IIpaBHa OopraHm3alyja, seh u gpyurrsena rpyma, koja Mopa OMTH carnefaHa
VL U3 TOT yTJIa.

Crpykrypa JoBanoBuheBor fie/a ykasyje Ha TO 1a je OH CBOj IIpOjeKaT Teoplje ipyKaBe
3acHOBao Ha [lurujesom YciiaeHom fipasy, anu jia ce ¥ Ha TOM I0/by oceha 3HayajaH yTu1aj
Jenunexa. Haume, JoBanoBuh ycBaja o Jluruja opranusanmjy cBoje Teopuje y Tpu fiefia, y3
yBog. Ipyrom u Tpehem feny — o ap>kaBHUM QyHKIVjaMa 1 Ap>KaBHOj OPraHNU3aLj! — OH He
caMo fia jaje HacmoBe Kao u Jlury, Beh ux y ;o6poj Mepu ucrymana u TeMama koje je JTurn
nperpecao. MehyTum, yBox u ipBu fieo (1mojam gpxase) JopaHoBuheBe Teopuje fp>kaBe
IIVICAHM CY Y3 BEJIMKO IOIITOBambe Jennuekose Ouuiilie ilieopuje gpxcase.

JloKTpyHa O IIPaBHO]j IMYHOCTY JIpXKaBe jeHO je Off HajIpelo3HAT/BUBIjUX 0Oeexja
HeMauKe IIKOoJIe ITpaBa. Ty JOKTPMHY je IpMXBaTHO 1 JoBaHOBMh CHCTEMATUYHO je u3maxyhn
U UCTPajHO je 6paHehy o BeHNX IpOTUBHMKA. Vak, oH HIje 6110 3acIel/beHMK HI Kafia
je ped o OBOM IUTalby Npuaarohasajyhm Ty JOKTpuHY yuemMa Apyrux HayKa Ha MeCTuMa
Ha KOjJMa Ce HMje C/Iarao ¢ HeMayKoM IIKO/IoM. To je cmydaj, perMo, ca OJHOCOM JIpKaBe
U Hanyje y 4yeMy je Joanosuh umHm ce npuxsatiio EcmeHoBo u [le Man6epoBo cxBarame
0 JIp>KaBM Kao IepCOH(UKALMj1 HaLuje.

Hexka HaM Ha caMOM Kpajy Oy/ie ZONYIITEHO Ja IIOHOBMMO Jia je OBaj pafi 610 cKpo-
MaH JOTIPMHOC PacBeT/baBamby NYXOBHMX y30pa Crnobomana JopaHoBrha Ha OBy Teopuje
Ap>kase. [y Koju Hallla IIpaBHA U IOIMTUYKA HAayKa MIMajy IIPEMa HerOBOM JieTy TOIMKO je
BEJIVIKY f1a 611 OHO IIe/I0 MOpasio OUTY HajcBeCTpaHuje 11 HajTeMe/bHMje CarefjaHo.
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Tanasije Marinkovic
SLOBODAN JOVANOVIC’S THEORY OF STATE IN CONTEXT
Summary

The work of Slobodan Jovanovi¢ enjoys undivided respect not only among narrow
experts, but also in broader circles of Serbian society. And although The State, his magnum
opus in the field of law and politics, remains the most significant theoretical achievement
on the subject written in a south Slavic language, it has been insufficiently studied.

One of the questions meriting particular attention are the foreign influences on
Jovanovic’s theory of state. It is important to know not only the particular schools of thought
and prominent theorists of the state and law that shaped Jovanovi¢’s writing, but also the
form and kind of influence, as well as the reason why those particular influences and not
some others. Casual references to Jovanovic’s foreign models can be found among a number
of Serbian theorists connoisseurs of his work, but they boil down to the claim that he drew
on German science, specifically Paul Laband and Georg Jellinek. Such claims are seldom
elaborated, and therefore of little use in further understanding of personality and work of
Slobodan Jovanovié.

The present paper seeks to consider these questions. The analysis was framed accord-
ing to key points in Jovanovic’s theory of state. First, I briefly sketch the context in which
Jovanovic wrote, that is, the significant characteristics of the theory of state in Germany and
France at the turn of the twentieth century. Second, I present the method, project, and basic
doctrine of Slobodan Jovanovi¢’s theory of state, comparing it to the those days intellectual
tendencies.
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My basic finding is that Jovanovi¢ was indeed, like most continental theorists of the
time, an adherent of the German school. Nevertheless, this judgment deservers a more nu-
anced and elaborated account.

Regarding the method, Jovanovi¢ is above all emulating JellineK’s Allgemeine Staat-
slehre. And although Jovanovi¢ calls his theory of the state ‘legal; it is also ‘general’ Naturally,
Jovanovi¢ is an excellent legal logician and dogmatist, in which regard he is a follower of
Carl Friedrich Gerber and Laband, but does not rest on their methods. He enriches those
with social and political theory approaches, persistently claiming that the state is not merely
a legal entity, but a social group, and that it must be understood as such.

The structure of Jovanovi¢’s book indicates that for his project of theory of state, he
drew particularly on Léon Duguit’s Droit constitutionnel, yet even here there is a significant
influence of Jellinek. From Duguit, Jovanovi¢ inherits the tripartite structure of his theory,
along with an introduction. The second and third part of his opus — dealing with state func-
tions and organization - he not only entitles like Duguit, but fills them to a great extent
with topics which Duguit studied in his work. However, the introduction and first part (the
concept of state) of his theory were written with careful consideration of Jellinek’s General
Theory of State.

The doctrine of the legal personality of state is a distinguishing feature of the German
school of legal thought. Jovanovi¢ adopted that doctrine, systematically developing it and
defending it from its detractors. Still, there is no question of uncritical repetition even on
this point, so the doctrine has been adapted in light of learning from other fields where he
diverged from the German school of thought. For example, this is the case with the relation
of state and nation, where Jovanovi¢ seems to have aligned himself with Adhémar Esmein’s
and Carré de Malberg’s understanding of the state as a personification of the nation.

Keywords: state, legal theory, social theory, doctrine of the legal personality of state,
German school of legal thought
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